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THE RELIGIOUS LAND UTILIZATION AND INSTITUTIONALIZED
PERSONS ACT OF 2000: HOW ZONING OF HOUSES OF WORSHIP
AND HOME WORSHIP MAY BE AFFECTED

Although it would be ingppropriate for The Rutherford Indtitute to provide you with legdl adviceat
thistime and under these circumstances, we are ableto provideyou with thefollowing information which we
hope you find useful.

The Current Climate for Free Exercise Cases

The U.S. Supreme Court established the current climate for interpreting Free
Exercise Clause cases dealing with zoning and religious use of land and property with its
1989 holding in Employment Division v. Smith.! Smith announced that laws that burden
religious practice do not violate the Free Exercise Clause if they are laws of general
application.2  Under Smith's interpretation, only laws specifically intended to restrict
religious practice violate the Free Exercise Clause.3 Laws aimed at broader portions of the
population which only incidentally burden religious practice will not.4

Unhappy with Smith, Congress drafted the Religious Freedom Restoration Act of
1993 (RFRA).5 RFRA required government entities defending laws that burden free
exercise of religion to show a compelling governmental interest in the contested law and
demonstrate that they had selected the least restrictive means of protecting that interest.6
RFRA garnered virtually unanimous support in Congress, but only three votes in the
Supreme Court.” Congress' stated purpose for passing RFRA was "(1) to restore the
compelling interest test as set forth in Sherbert v. Verner and Wisconsin v. Yoder8 and to
guarantee its application in all cases where free exercise of religion is substantially
burdened; and (2) to provide a claim or defense to persons whose religious exercise is
substantially burdened by government interference."®

In 1997, the Supreme Court struck down RFRA at least as applied to the states, in
City of Boerne v. Flores.!© Smith and BoerneB greatly enhanced the ability of state and local
governments to regulate in areas where churches and other religious groups historically had
been left alone. For instance, some religious groups base their corporate worship experience
on fellowship groups that meet in private homes. After Boerne groups of that nature zoned
out of suburban neighborhoods found no assistance in the Free Exercise Clause, so long as
group meetings of all kinds were similarly restricted.!!
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In response to Boerne, Congress passed the Religious Land Utilization and
Institutionalized Persons Act (RLUIPA). RLUIPA prohibits state and local governments
from imposing a substantial burden on religious exercise through zoning regulations.!2 The
government may avoid application of RLUIPA by changing policy or practice in a manner
that eliminates substantial burden on religious exercise.13

RLUIPA provides:

A(a) Substantial burdens.
(1) General rule. No government shall impose or implement a land use
regulation in a manner that imposes a substantial burden on the religious
exercise of a person, including a religious assembly or institution, unless the
government demonstrates that imposition of the burden on that person,
assembly, or institution-- (A) is in furtherance of a compelling governmental
interest; and (B) is the least restrictive means of furthering that compelling
governmental interest. (2) Scope of application. This subsection applies in any
case in which-- (A) the substantial burden is imposed in a program or activity
that receives Federal financial assistance, even if the burden results from a
rule of general applicability; (B) the substantial burden affects, or removal of
that substantial burden would affect, commerce with foreign nations, among
the several States, or with Indian tribes, even if the burden results from a
rule of general applicability; or (C) the substantial burden is imposed in the
implementation of a land use regulation or system of land use regulations,
under which a government makes, or has in place formal or informal
procedures or practices that permit the government to make, individualized
assessments of the proposed uses for the property involved.
(b) Discrimination and exclusion.

(1) Equal terms. No government shall impose or implement a land use
regulation in a manner that treats a religious assembly or institution on less
than equal terms with a nonreligious assembly or institution. (2)
Nondiscrimination. No government shall impose or implement a land use
regulation that discriminates against any assembly or institution on the basis
of religion or religious denomination. (3) Exclusions and limits. No government
shall impose or implement a land use regulation that-- (A) totally excludes
religious assemblies from a jurisdiction; or (B) unreasonably limits religious
assemblies, institutions, or structures within a jurisdiction.@

Not much guidance is given for the term Asubstantial burden.@RLUIPA is intended
as a replacement statute for RFRA, and thus the term Asubstantial burden@is best
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interpreted in the meaning that predated the Smith case - as any significant imposition on
religiously motivated speech or conduct.

Of the early cases to be reported since the passage of RLUIPA last year, Murphy v. Zoning
Comm=n of New Milford, 148 F.Supp. 2d 173 (D. Conn. 2001) is perhapsthe most representativecf the
intended scope and effect of RLUIPA.  The didtrict court in Murphy granted a preliminary injunction
againg a city zoning commission, prohibiting it from enforcing a cease and desst order againgt a weekly
prayer meeting held by the plantiffsin their home in aresdentia neighborhood. 148 F.Supp. 2d at 191.
The court found that the order imposed aAsubsantial burden@upon the plaintiffs, and that direct prohibition
on the activity, rather than regulation of secondary effects such astraffic and parking, wasalessrestrictive
means of accomplishing the city=s purposes. 148 F.Supp. 2d at 180, 191. The court concluded:

In passing RLUIPA, Congress required loca governmentsto be sengtive to the va ues of
religious freedom and expresson. It directed that substantia burdens be placed on the
exercise of religion only to the extent necessary to accomplish compelling governmenta

interests. Even absent afederd statute, onewould expect that, before banning an ongoing
private religious gethering, public officidsin afree and tolerant society would enter into a
didogue with the participantsto determineif thelegitimate safety concerns of the neighbors
could be voluntarily dlayed.... it is not unreasonable to expect the parties to be able to
agree on means of reducing theimpact of weekly prayer meetingson thissmal cul-de-sac
without undermining the benefit that participants seek to derive from the practice of their
fath.

Id. at 191.

An example of what a Asubgtantial burden@may not be held to be is found in Omnipoint
Communications, Inc. v. City of White Plains, 2001 U.S. Dist. LEXIS 14883 (September 6, 2001). In
Omnipoint, the loss of the view from the sanctuary of a synagogue due to the erection of a 150-foot
telecommunications monopole on a neighboring property was hed insufficient to grant the rdigious
corporation standing to challenge the permit for the pole under RLUIPA, as loss of the view did not
conditute a Asubstantid burden@under the Act.

In another recent case, the city of Chicago amended zoning regulations to apply the
special use permits required of churches to other organizations with uses allegedly similar to
church use!4 The U.S. District Court for the Northern District of Illinois found that the
change in zoning regulations removed any substantial burden on religious exercise and
therefore the heightened standard of review required by RLUIPA did not apply.t5
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State statutory and condtitutiona law should dso bereferred to, for state provisonsmay providefar
greater protection for religious expresson and land use than the federd congtitution and RLUIPA. For
example, the Supreme Judicia Court of Massachussetts held thisyear that amunicipaity could not prohibit
the congtruction of aeighty-three foot steeple over aMormon temple, although it would be seventy-twofegt
over the zoning limit for building projections, the sate=s Dover Amendment (G. L. ¢. 40A, " 3, para. 2)
alowed only Areasonable@regulation of thedimensonsof reigiousstructures. Martin v. Cor poration of
the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints 434 Mass. 141, 747 N.E.2d
131 (2001). The Supreme Court interpreted smilar languagein thelllinois Religious Freedom Restoration
Act, 775 1ll. Comp. Stat. 35/1, to require reversd of the denid of a specid use permit for achurchina
commercia zone; dthough church uses were deemed at odds with the comprehensive plan, there were
considered a compatible use for the zone under the zoning code, and the municipality was bound by the
code. City of Chicago Heightsv. Living Word Outreach Full Gospel Church and Ministries, Inc.,
196 111. 2d 1, 749 N.E.2d 916 (2001).

Zoning Laws Effect on Churches and Other Religious Gatherings

Most municipalities in the United States have zoning laws enacted to "regulate the
growth and development of the city in an orderly manner.”16 The ability of a given
municipality to enact zoning laws does not stem from any inherent authority, but rather
from police powers granted by the state government to the municipality through “"enabling
act” legislation. The power of the municipality to regulate zoning extends only as far as the
power granted in the enabling act. Therefore, in researching conflict between a church or
issues involving religious uses, it is a good idea to refer to the enabling act of the state in
guestion.t?

Numerous churches in various parts of the country have recently faced citations of
zoning violations regarding either their status as a church, some type of ministry which they
are operating out of their church facility, or both. Some religious groups face obstacles
concerning their qualification as a "church” under a zoning code's definition. If a city,
county, zoning board, or other appropriate authority determines that a building or place of
assembly does not qualify under the applicable definition of "church,” then that authority
can deny the church permission to operate in districts or zones where churches otherwise
are permitted.

A situation which frequently arises with regard to church zoning is when an
acknowledged church is engaging in some type of ministry -- the operation of a school,
homeless shelter, soup kitchen, distribution of clothing, etc. -- and the appropriate authority
cites the church’'s activity as a violation of a zoning ordinance.!8 It is the proposed use of the
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land and not the nature of the using organization that determines zoning regulations.’® A
standard provision in many zoning ordinances allows "customary accessory uses and
structures™ (or similar language) in addition to the permitted structures and uses. A
church’s principal argument in such cases is that such uses by a church does not violate the
ordinance because many outreach services of churches, such as different forms of providing
for the poor and needy, are Scripturally mandated, and integrally part of the tenets and
ministry of the church. For example, in the Christian religion, this is documented in the
Bible, and clergymen of every denomination can testify that such services are customary
functions of modern day churches.

Conversely, but in a similar vein, certain communities have taken steps that thwart
home worship and bible studies under the guise of zoning laws, arguing that residences
which engage in home worship and bible studies are in fact churches and must be zoned as
such. The challenged actions have included small meetings of two or three for a catechism
class and larger meetings involving bible study, prayer, and singing. Insofar as attempts to
prohibit these ectivities run afoul of the First Amendment's requirement of content-
neutrality, such attempts under the color of zoning laws to limit small informal gatherings in
the home are unconstitutional.

Proponents have hailed zoning as an effective use of the state's delegated police
power to regulate for the health, safety, morals, and general welfare of local communities.2°
Land use legislation "allocates land uses throughout the community to prevent conflicts
between incompatible uses that might otherwise locate adjacent to each other.”2! Zoning, in
theory, not only segregates incompatible uses to avoid nuisance conflicts, it also preserves
property values22 and promotes social values by "laying out zones where family values,
youth values, and the blessings of quiet seclusion and clean air make the area a sanctuary
for people.”23 In the landmark zoning decision, Village of Euclid v. Ambler Realty Co.,24 the
United States Supreme Court upheld the constitutionality of comprehensive and restrictive
zoning?s used to protect residential areas from nonresidential uses. The Court supported its
decision by reference to nuisance law which bases the acceptability of land use on the
"circumstances and the locality,"26 not necessarily the use itself.

Historical Background to Zoning Laws

Prior to the acceptance of zoning in this country as a constitutional and effective land
use control method,?” communities controlled the quality of life in neighborhoods by using
nuisance litigation.28 Land use nuisance cases reflected the adage that a landowner may use
his land as he pleases so long as he does not unreasonably interfere with the use of land by
others.2® However, with the advent of zoning as a proactive means of land use control,
rather than the reactive nuisance litigation approach, nuisance actions have become less
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important as a way to resolve land use disputes.3© Local governments have overwhelmingly
opted for the use of zoning ordinances to regulate land uses such that incompatible uses are
segregated and land use conflicts are minimized in advance.3!

Because zoning regulations are proactive in nature, ordinances which are found to
restrict a religious use can be challenged as an unconstitutional prior restraint on the free
exercise of religion. The majority of cases involving challenges to zoning ordinances based
upon the theory of prior restraint appear to be First Amendment freedom of speech cases.32

For example, in Nichols v. Planning & Zoning Commission, a resident in the Town of
Stratford, Connecticut, was informed by the Town Zoning Enforcement Officer that he was
in violation of a town ordinance because he conducted regular religious meetings in his home
each week.33 The regulations, applicable to single-family residential districts, required
special approval for a "church, parish hall, or other religious use."34 The court determined
that the ordinance was unconstitutionally vague because the phrase "other religious use”
does not have the "certainty necessary to forewarn the plaintiffs here that a small group of
like-minded individuals, followers of The Way, may not meet in Nichols' home to interact as
their religion may dictate."35

In addition to not giving citizens adequate warning of what type of activity is
prohibited, the court found that the regulation was impermissibly subject to arbitrary and
discriminatory application by zoning officials.3¢ Finally, the court observed that a regulation
"which gives an administrative official discretionary power to control in advance the right of
citizens to exercise constitutionally protected activities--specifically the free exercise of
religion and the right to freely associate with others" is invalid as a prior restraint on such
freedoms.3”  The Court concluded that to "allow the Zoning Board or the Zoning
Enforcement Officer indiscriminately to continue to declare one's use of his home an ~other
religious use' and thereby prohibit that use....would plant the seed for “covert forms of
discrimination,’ and provide the means by which the Town of Stratford could suppress a
particular point of view."38

Courts and legislatures have historically protected religious freedom to some degree
from the application of zoning regulations.3® The Majority of jurisdictions have concluded
that religious uses may not be excluded from areas zoned for residential use only.2° This
majority rule is, at times, supported by an application of the Free Exercise Clause, but many
cases have upheld the rule based on state constitutional grounds or a finding that the
exercise of the local government's police power was arbitrary and in violation of due
process.*!
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In a New York case, American Friends of the Soc'y of St. Pius, Inc. v. Schwab, the
court stated in its opinion that "human experience teaches us that public officials, when
faced with pressure to bar church uses by those residing in a residential neighborhood, tend
to avoid any appearance of an antireligious stance and temper their decision by carefully
couching their grounds [in other terms]."42

In another New York case, Independent Church of the Realization of the World of
God, Inc. v. Zoning Bd. of Appeals, the court concluded that the proposed religious retreat
house was not a church because it would not be open to the public for worship or any other
purpose.43

In Lake Drive Baptist Church v. Village Bd. of Trustees, the Wisconsin court pointed
out that "over-generous reliance upon the presumption of validity of a zoning decision may
cloak discriminatory action against a religious group which is too small a minority in the
community to have an effective voice."44

Furthermore, in Vermont Baptist Convention v. Burlington Zoning Bd., the Vermont
court held that a zoning ordinance must be construed according to the use of the land and
that a distinction based upon the identity of the owner rather than the public health, safety,
morals or general welfare would be invalid.45

Defining Terms

In limiting home worship, municipalities often argue that such worship, in effect,
turns the home into a "church™ which can be either prohibited in a residential area or limited
by requiring a special use permit.#¢ However, applying an ordinance which prohibits
"churches™ to home worshippers may run afoul of the constitutional protection against
vague laws. A zoning ordinance must enable a person of common intelligence to understand
whether contemplated conduct is lawful or it will be unconstitutionally vague.*” Moreover,
zoning ordinances which affect first amendment liberties must be scrutinized scrupulously
for vagueness.48

This vagueness often stems from the fact that ordinances frequently do not define
"church."49 Thus, definitional disputes often arise and center around whether a particular
use constitutes a church, not because of the beliefs of the group members, but rather
because of the use to which the building will be put.5©

There are two ways to challenge a law for vagueness: "facially” or "applied.” A
statute that is challenged "facially” may be voided if there is no conduct which is proscribed
with sufficient certainty 5! A statute is challenged "as applied" if the law does prohibit the
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conduct which is sought to be enforced with sufficient clarity.52 If a statute is vague as to
the conduct it is sought to be applied against, it will not be enforced against that conduct,
even though it can be enforced against other conduct which it clearly prohibits.

If a court finds that an ordinance prohibiting "churches" is not vague either facially or
as applied, other interpretative issues will arise as to whether the religious use that takes
place in a home can constitute a "church” within the meaning of the ordinance 53 "The term
“church' encompasses various possible meanings, and subtle distinctions in meaning can
have critically different consequences when sought to be applied as part of a penal statute in
a context that involves constitutionally protected interests.">4

If "churches™ are prohibited in a residential zone, and the word "church™ is not
defined, then home worshippers should emphasize a definition of “church" that distinguishes
it as a structure separate from ahome. "An interpretation that recognizes the relevance of
architectural structure, as well as the use of the property, is particularly appropriate in the
context of municipal land use regulation which concerns itself with the use and physical
characteristics of the land."s> Secondly, homes that are primarily used for residential
purposes, and are used only infrequently and incidentally for religious services, do not fall
within the common meaning of church.56

If the word "church" is specifically defined in the ordinance, home worshippers
should look to the ordinance to determine what activities constitute a house becoming a
"church." Advertising home religious services to the general public may make it more likely
that a court or a zoning board will find that the home is being used as a "church,” which
means that it can be limited or prohibited in a residential district.

The Supreme Court in Larkin v. Grendel's Den, Inc., approved of a zoning ordinance
construed to "apply to any building used primarily as a place of assembly by a bona fide
religious group."57 That definition embodies two requirements.>8 First, the building must
be used as a place of assembly by the group, and second, group worship and assembly must
be the buildings primary purpose.5® Inasimilar vein, Blacks Law Dictionary defines church
property as property used principally for religious worship and instruction.¢°

In State v. Cameron, the New Jersey Supreme Court stated that the interpretation of
the term church should also recognize the relevance of architectural structure and held that
the zoning boards interpretation and use of the term "church™ was so vague as to render an
ordinance prohibiting churches in a single-family residential district to be unconstitutional as
applied. Factually, the case involved a small congregation which met temporarily in the
home of its minister, apparently disturbing some of the neighbors in the process. According
to the majority, the ordinance was clearly applicable to church buildings, but the intended
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situation as to regular religious gatherings elsewhere was not at all clear. Hence, the
majority concluded that to prosecute the minister-homeowner would violate fundamental
notions of due process, since he would not have been sufficiently forewarned of the potential
guasi-criminal nature of his activities. A concurring opinion by Justice Clifford took the
position that the state cannot, absent some overriding interest, prohibit activities which
occur within the privacy of one's home.5!

Although churches currently face challenges from zoning boards seeking to limit the
scope of many church's activities, courts historically have recognized the expansiveness of
both the terms "church™” and "religion.” In the case of Community Synagogue v. Bates, the
New York Court of Appeals stated:

A church is more than merely an edifice affording people the opportunity to
worship God. Strictly religious uses and activities are more than prayer and
sacrifice and all churches recognize that the area of their responsibility is
broader than leading the congregation in prayer....To limit a church to being
merely a house of prayer and sacrifice would, in a large degree, be depriving
the church of the opportunity of enlarging, perpetuating and strengthening
itself and the congregation.62

Another New York case held that a zoning board which denied a church a permit to
build a school and a day care center failed to respect the church's right to use its facilities for
non-religious purposes which serve to support and strengthen its religious practices.63
Similarly, in Board of Zoning Appeals v. Wheaton, an Indiana court stated:

The word "church” applies not only to a building used for worship, but to any
body of Christians holding and propagating a particular form of belief....any
building intended to be used primarily for purposes connected with the faith
of such religious organizations may be said to be used for church purposes.54

In addition to defining the term "church" broadly, the courts define "religion™ broadly
aswell. In United States v. Seeger, the Supreme Court described religion as "belief that is
sincere and meaningful and occupies a place in the life of its possessor parallel to that filled
by the orthodox belief in God" of mainstream religions.®> In Torcaso v. Watkins, the
Supreme Court ruled that in order to constitute a religion, belief in a deity is no longer of the
essence.56

Defining "church" and "religion” in broad terms, the courts have recognized
numerous activities as religious and customary church functions for zoning purposes. These
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include providing shelter for the homeless,5” providing a day care center on church
facilities,®8 and the operation of drug center for youth located in a parish house.5® Even
merely recreational activities have been considered an integral part of a church's program
and permissible under zoning laws.”0

City or county governments do not have the authority to determine what is a
legitimate ministry of a church. The power to determine what activities are constitutionally
acceptable church functions cannot be accorded to secular authorities. Such a determination
violates both the Establishment and Free Exercise Clauses of the First Amendment. The
prohibition by a state or local authority of certain church activities will result in excessive
entanglement of that authority with churches located within its bounds. The appropriate
authority will be left in the untenable position of determining what church activities are
"customary accessory uses," and therefore permissible for churches in that area.

Several courts have addressed this issue and found that the question demands
deference to the Religion Clauses of the First Amendment. The New York Supreme Court,
in Islamic Society of Westchester and Rockland, Inc. v. Foley,”! stated that municipalities
must apply zoning ordinances in a more flexible manner to religious institutions in view of
constitutionally protected status under the Free Exercise Clause. One court held that a city
could not through zoning deny a church its right to care for the poor, stating that:

Under the First Amendment, government must be neutral toward
religion....Government may breach that neutrality if it denies or unreasonably
limits the religious use of land. It is indeed late in the day for government to
interfere with religion....Courts have placed constitutional constraints upon
municipal attempts to impose zoning regulations upon churches and other
religious institutions....The range of religious conduct is wide, and the
structures which house it are various. Religious use is not defined solely in
terms of religious worship....Its use has been extended to education...a day
care center...an orphanage...and a center for counseling drug users.”2

In a zoning case in Pennsylvania, the court dismissed an argument that the use of a
building as sleeping quarters for two-day retreats was not "an accessory use customarily
incident to the permitted use of property as a church.” The court emphasized the following:

Where religious beliefs or practices are involved, the constitutional principle of
freedom of religion demands that we do not concern ourselves with what is
required by other sects, or even by the religious authorities of the same
church, or what is the usual practice in performing certain religious activities.
Religious freedom....means that the individual group is free to deviate from
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what is customary or done in most instances, or from what is approved by
others. Religious freedom means freedom to follow not only one's own beliefs,
but one's own practices and procedures, unhampered and uninfluenced by
majority practices....Society may impose limitations, but only where
substantial considerations of public health, safety, morals, and public welfare
SO require.’3

The United States Supreme Court does not allow inquiry into what are customary
church practices. As it has repeatedly stated, the First Amendment permits no such
analysis:

Courts should not undertake to dissect religious beliefs. One can, of course,
imagine an asserted claim so bizarre, so clearly nonreligious in motivation, as
to not be entitled to protection under the Free Exercise clause; but that is not
the case here, and the guarantee of free exercise is not limited to beliefs which
are shared by all...courts are not arbiters of scripture interpretation.4

The courts have also found zoning regulations in the form of a special use permit
unconstitutional. In such instances, the building of churches may not occur unless there isa
special use permit granted by the zoning board. When the only basis for granting such
permits is the resident's preferences or based on particular beliefs, there is a colorable claim
for a First Amendment violation. In Islamic Center of Miss. v. Starkville, Miss.,” the city
blocked the creation of a mosque by not granting a special use exception, even though it had
done so for twenty-five other Christian churches, including one next door to the mosque
cite. This, combined with the general hostility which the city had exhibited toward the
plaintiff, supported the fact that the zoning laws violated the First Amendment. Similarly, in
Church of Jesus Christ of Latter Day Saints v. Jefferson County,’6 the county, which
required a variance for all churches, denied one for the Mormon church, based on
neighborhood opposition to the church. The court stated: "Allowing churches to go only
where they are welcome smacks of an unreasonable burden, even if the opposition is not
related to the denomination of the church."77

Equa Protection Clams

In addition to rasng Firs Amendment arguments againg zoning ordinances, some religious
organizations have aso brought up alegations of discrimination based on the Fourteenth Amendments
guarantee of equal protection of thelaws.” The standard for thistype of argument ismuch more deferentia
to the government=s zoning ordinances and decisions than the grict scrutiny standard for Free Exercise
dams. Thetestiswhether or not the provision isrationaly related to apermissible state objective.”® Two
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examples of ingtanceswhere there was no rationa reason are the aforementioned cases of Idamic Center of
Miss. v. Starkville, Miss. and Church of Jesus Chrigt and Latter Day Saints v. Jefferson County where a
particular church wastreated differently from other churchesfor no rational reason and the zoning decisons
were dedlared uncondtitutional.®® However, if arationa reason isfound, then the ordinance or decision is
not uncondtitutiond.

Although thistype of argument ismore difficult to win than aFree Exercise dam, arecent Supreme
Court decison, Village of Willowbrook, et d. v. Grace Olech, has made certain that individud
discrimination suits can be won when brought by a class of one, wherethe plaintiff alegesthat she hasbeen
intentiondly treated differently from dhers amilarly stuated and that there is no rationa basis for the
difference in trestment.®*

Far Housng Act

The Fair Housing Act (FHA) makes it unlawful "to refuse to sdl or rent...or otherwise make
unavailable or deny, a dwelling to any person because of...rdigion.®® The phrase "otherwise make
unavailable' hasbeen interpreted to indude discriminatory zoning practices® Whereit hasbeen established
that a zoning ordinance will likely be goplied in a discriminatory manner, it is unnecessary that the
municiplity actualy so apply it before the ordinance may be properly challenged ®

Therearetwo theories under whichaFHA claim can be established: the disparate trestment theory
and the disparateimpact theory. Under the disparate trestment theory, aplaintiff can establishaprimafacie
case by showing that animus againgt the religious group was asignificant factor in the position taken by the
zoning commission.®® If the motive of the zoning commission is discriminatory, it does not métter that the
complained-of conduct would be permissible if taken for non-discriminatory ressons®

Discriminatory intent may be inferred from the totdity of the circumstances, including the fact that
the law bears more heavily on one group than another.®” Furthermore, the historical background of the
zoning decision, the sequence of eventsleading up to the decision, contemporary statements by members of
the decison-making body, and "substantive departures..., particularly if the factors usualy considered
important by the decision maker strongly favor a decision contrary to the one reached.”® Thus, if home
worshippers can show animus againgt them which was asignificant factor in the action taken by the zoning
board, the Fair Housing Act was violated.

To establish aprimafacie case of disparate impact under the FHA, "A plaintiff must show at least
that the defendant's actions had a discriminatory effect.”® "Discriminatory effect” describes conduct that
actudly or predictably resulted in discrimination.® Discriminatory effect can be shown by submitting data
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that shows that people of a particular faith are disproportionally segregated from the chalenged zoning
digrict. Once aprimafacie case is made, the burden shifts to the government. The government may be
able to escape lidbility if it can show that its zoning ordinance promoted some other interest.  Different
circuits have different testsfor how strong an interest the government needsto show.®* Some courtsrequire
a"compeling government interest,” othersa'legitimate, bonafideinterest” and dill othersa™no dterndive
course of action” test. The likelihood of success by home worshippers may depend on the strength of the
necessary showing of interest by the government. In any event, disparateimpact andysisunder the FHA is
likely to be abaancing test between the interest of the home worshippers and the government'sinterest in
zoning.

State Condtitutional Protection

Homeworshippersmay aso find protection inthe free exercise clauses of their state's congtitution,
which may be interpreted to give stronger protection than the U.S. Condtitution. For example, the New
Jersey Condtitution gtates that "'no person shall be deprived of the inestimable privilege of worshipping
Almighty God in amanner agreegble to the dictates of hisown conscience.” In Farhi v. Commissioners of
the Borough of Dedl,** a zoning commission attempted to enforce an ordinance to prevent arabbi from
conducting religious service in his home. The New Jersey court held that the "guarantee of freedom of
worship as set forth by our State Condtitution forecloses any use by a municipd authority of its zoning
power to prohibit the free exercise of religious activity in the privacy of ong's home.'®®

While the legd academic community focuses on the Supreme Court, a steedy but quiet
transformation istaking placein the sate courts. Severd state supreme courtsresponded tothedecisonin
Smith(note: Smithheld that laws burdening religious practice do not violate the FreeExercise Clauseif they
are laws of generd gpplication) by resffirming that their own state free exercise (or equivaent) clauses
continued to require judicia enforcement of the compelling interest sandard. In many cases, the sates
appear to be much nore generous in their interpretation of thelir own free exercise provisons than the
Supreme Court was in its pre- Smith but post- Y oder free exercisejurisprudence. In short, the concept of
drictjudicia protectionfor rdigiousliberty isbeginning to flourish in the sate courts, quite gpart from RFRA
and the federal debate.*

Many state condtitutions contain civil liberty guarantees gpproximeting or copying those of the Bill of
Rights. Ever since the federd courts used the Fourteenth Amendment to gpply mos of the Bill of Rights
against the states,* many states have smply tied the meaning of their own religiousliberty guaranteesto the
meaning of the Free Exercise Clause. Smithchanged al of this. Suddenly, the state courtswere presented
with aserious choice: join the Supreme Court's sudden break with tradition or give independent effect to

Copyright 2001 by The Rutherford Institute, P.O. Box 7482, Charlottesville, VA 22906-7482
13



their own freedom of religion dauses. Many have seized the opportunity to do the latter with surprisng
vigor.*

A growing number of state supreme courts have flatly refused to follow the Smith approach in
interpreting their state congtitutions. This, of course, they may do fredy.®” The Supremacy Clause of the
Condtitution requires only that the state courts accord precedence to the dictates of the Condtitutionin any
conflict with state law.*® However, the Congtitution does not require that the states interpret their own
condtitutionsin the same manner asthe Supreme Court interprets the Condtitution, evenif the Sate provison
precisly mirrors the federd provison.®® Unless the states choose otherwise, the meaning of their
condtitutions rests entirely with the state courts.'®

Todate, a least Six state supreme courts have explicitly rejected the Smith " generdly gpplicableand
neutral law" gpproach and reaffirmed the drict scrutiny standard of Sherbert and Y oder under ther
respective free exercise dlauses™ The supreme courts of at least four other states, Nebraska,'%
Kansas,'® Maine ™ and Montana'® have applied aheightened scrutiny standard under their free exercise
clauses without considering the conflict with Smith. Additiondly, the Supreme Court of Michigan has cast
doubt on whether it will follow Smithunder itsfree exercise dlause,*® and the Supreme Court of Cdifornia
has hinted that it is ikely to reject the Smith approach under its own constitution.®” Since the Smith
decision, morethan afifth of the states have charted anindependent course. Additionally, Tennessee'® and
Mississippi™® had explicitly determined that their own state standardsindependently required the use of the
compelling interest test even prior to Smith *°

A number of date intermediate gppellate courts have aso gpplied a drict scrutiny standard to
generaly applicable and neutra laws burdening theexercise of religion.**! Not al of these casesmakeclear
whether the court is applying the state congtitution independently from the First Amendment.**> Some
courtsrely on both the state and federal free exercise provisions™® Otherssmply rely onthe"right to free
exercise of religion protected by condtitutiona guarantees,” without differentiating between the state and
federa standards.*** Still othersapply strict scrutiny under the state free exercise dlausein Stuationswhich
could be congdered "hybrid rights' cases under Smith**

Smith holds that where two or more congtitutiond rights are implicated by government action, the
rdigious claimant can assert this "hybrid" daim and will obtain heightened protection.**® For example, the
U.S. Supreme Court has ruled that parents have a congtitutiond right to direct the upbringing of thelr
children and to make decisions about their education. Accordingly, when afree exercise claim on behaf of
sudents is joined with this parentd right, government limitations should arguably receive gtrict scrutiny.
Moreover, where rdigion is targeted for discriminatory treatment, strong federal condtitutiona protection

Copyright 2001 by The Rutherford Institute, P.O. Box 7482, Charlottesville, VA 22906-7482.
14



applies™’ So, when the City of Hiaesh passed an ordinance prohibiting the practitioners of Santeriasfrom
sacrificing animals within the city limits, the Court performed drict scrutiny even after Smith, and
unanimoudly struck down the law.™®

Thus, despite the doctrind incongruities and uncertainty that Smith has generated, the neutra and
generaly applicable law ruleis not being followed in many of the state courts or state courts of apped ™

For example, in Swanner v. Anchorage Equa Rights Comm'n, the Alaska court noted that "we are
not required to adopt and apply the Smithtest to religious exemption casesinvolving the Alagka Congtitution
merely because the United States Supreme Court adopted that test to determinethe applicability of religious
exemptions under the United States Congtitution."*

The gate court trend rgecting Smith and embracing strict scrutiny for rdigious exemptions is
encouraging to proponents of a vigorous free exercise jurisorudence®  However, despite this
encouragement, and even though some states have d ready adopted "little- RFRA's,"** and others-- Aaridg,
Maryland, Michigan, Ohio, New Jersey, Pennsylvania, Cdiforniaand New Y ork-- havelegidation pending
or are in the process of considering such legidation,* the fact remainsthat if rdigious protection is|eft to
the states, protection may vary radicdly from state to Sate:

A widevariationin protections might promote migration to and polarization anong various
dates, leaving certain sates reigioudy diverse and certain states homogeneous in their
religious practices. This variation can contribute to regionalism and disunity, generating
hodtility among states and ultimately fragmenting tenuous consensus on the appropriate
levels of religious protectionsin America. Thisfragmentation might erode the respect and
vaue that we as citizens grant to rdigion in generd and religious minoritiesin particular. It
would also lead to alack of deep understanding of different reigious cultures, which often
breedsdidikeand distrust. Promoting wide variationinreligious protection Sgnastha we
as a ociety do not vaue religious protection, and that religious or secular mgjorities are
charitable if they choose to enact religious protections but are not bound to do s0.*%*

When Smith arrived, commentators may have been shocked at the doctrind foundations of the
opinion, but they had little reason to be shocked at the result.® Even Justice O'Connor, a proponent of
mandatory free exercise exemptions, concurred in thejudgment.*® Given thenational mood inthemidst of
the"war on drugs,” it was perhapstoo much to hope that the court would grant afree exerciseexemptionin
a case involving narcotics™’ "Smith, let us recall, was a case about the rdigious use of halucinogenic
substances, and it was decided at the height of the War on Drugs.%®
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Regardiess of what Smithwas or was not about, severd of the state courts have remarked that they
will not follow the Smith approach because their free exercise provisons are even broader than the First
Amendment.*® Indeed, the states, dating back to colonia times, have along history inthefree exercise of
reigion arena. For example, there were agreements between settlers and proprietors of Carolina, New
York and New Jersey that suggested that "these colonies appeared to recognize that government should
interferein religious matters only when necessary to protect the civil peace or to prevent “licentiousness."*®

In Boerne, Justice O'Connor clamed that pre-Smith cases followed the same policy that
"government may not hinder believers from fredy exercising their religion, unless necessary to further a
sgnificant state interest."** The state condtitutions follow the same line*** For instance:

The New York Conditution of 1777. "The free exercise and enjoyment of reigious
professon and worship, without discrimination or preference, shal forever heresfter be
dlowed, within this gate, to dl mankind: Provided, that liberty of conscience, hereby
granted, shall not be so construed as to excuse acts of licentiousness, or justify practices
inconsigent with the peace or safety of this state.”

The New Hampshire Congtitution of 1784: "Every individud hasanaurd and undienable
right to worship GOD according to the dictates of his own conscience and
reason....provided he doth not disturb the public peace, or disturb others, in their rdigious
worship.”

The Maryland Declaration of Rightsof 1776: "No person ought by any law to be molested
in his person or estate on account of religious persuasion or profession, or for hisreigious
practice; unless, under colour of religion, any manshall disturb the good order, peace or
safety of the State, or shdl infringe the laws of mordity, or injure others, in their naturd,
cavil, or rdigious rights.”

The Georgia Condtitution of 1777: "All persons whatever shdl have the free exercise of
their religion; provided it be not repugnant to the peace and safety of the Sate.”

Additiondly:
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The Northwest Ordinance of 1787: "No person, demeaning himsdf in a peaceable and
orderly manner, shdl ever be molested on account of his worship or religious
sentiments..."*

RLUIPA reinstatesthe pre- Smithstandard applying to land use, requiring that government
regulation of land use which Aimposes a substantia burden@on religious exercise further a
compdling governmental interest, and be the least restrictive means of achieving that interest.**
RLUIPA broadly protects the reigious use of land by Apersons, religious assemblies, and
inditutions @

Thus, it isarguable then, notwithstanding dl the state and federd congtitutiond issuesand caselaw,
the vagueness issues, Fair Housing Authority arguments -- that the crux of the argument comes down to
zoning regulaion versus nuisance litigation.

Concluson

Churches, church functionsand church property, aong with homeworship, bible sudiesand religious uses
should be given great deference when zoning regulations are gpplied to such uses because of ther

contribution to the general welfare of our country and because of First Amendment protection.™®
Notwithstanding the fact that many local zoning ordinancesare fundamentaly vague asto what condiitutesa
church or church use, the problem of loca municipdities controlling religious uses of land in advance with
zoning regulaion remains an issue which may congtitute an invaid prior restraint on the free exercise of

rdigion."®* Nuisance litigation, on the other hand, provides a possible remedy to landowners who are
actualy damaged by an unreasonable interference with the quiet enjoyment of their property. Nuisance
litigation also provides a less redtrictive means than zoning for regulating religious land uses and avoids the
problem of prior restraint that isinherent in proactive zoning regulation.™*’ Although religious uses may not
be excluded in most jurisdictions, they may be subject to reasonable regulation for purposes such aspublic
hedlth and safety.™® Thisdl but mirrorswhat theframersof the origina state contitutionswere attempting
to say in thefirg place.

Since regulating religious uses through zoning in anticipation of potentid problems may act asan
invaid prior restraint on religious freedom, nuisance litigation -- not zoning regulation -- should be used to
determine aremedy when religious land uses, such as churches, church functions, home worship and bible
studies, actudly do interfere with the use and enjoyment of neighboring property.™* As Justice O'Connor
s0 gptly has noted: "Our Nation's Founders conceived of a Republic receptive to voluntary religious
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expresson, not of a secular society inwhich rdigious expression is tolerated only when it does not conflict
with a generaly applicable law."*°
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