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INTRODUCTION
By John W. Whitehead

First Amendment rights, applied in light of the special characteristics of
the school environment, are available to teachers and students. It can
hardly be argued that either students or teachers shed their constitutional
rights to speech or expression at the schoolhouse gate.

U.S. Supreme Court Justice Abe Fortas

The First Amendment, as interpreted and defined by the U.S. Supreme Court,
means that the government (and therefore the public school) has no authority tq restrict
expression because of “its message, itsideas, its subject matter, or its content.”~As the
Supreme Court has said:

It is the purpose of the First Amendment to preserve an uninhibited
marketplace of ideas in which truth will ultimately prevail, rather than to
countenance monopolization of that nﬁ\rket, whether it be by the
government itself or aprivate license.

By limiting governmental interference with freedom of speech, inquiry, and
association, the Constitution protects the freedom of expression of all persons, no matter
what their calling, including public school teachers. As Justice William O. Douglas once
said:

[T]he counselor, whether priest, parent, or teacher, no matter how small
his audience—these too are beneficiaries of freedom of expression.

The Supreme Court has stated: “Any inhibition of freedom of thought, and of
action upon thought in the case of teachers brings the safeguards of those amendments
[First and Fourteenth] vividly into operation.”™* Teachers need tq be “free to inquire, to
study and to evaluate, to gain new maturity and understanding.”® Thisis part and parcel
of the nation’s deep commitment to “safeguarding academic freedom” in tﬂe public
schools, or what the Supreme Court has called the “ marketplace of ideas.”

This means that teachers must have the freedom to teach and impart
knowledge in the most effective and appropriate manner possible. In thisway, the
democratic values that undergird the American system of government will thrive
and be passed on from generation to generation.



TEACHERS RIGHTSIN PUBLIC EDUCATION

FREEDOM OF SPEECH AND EXPRESSION
The First Amendment to the U.S. Constitution states:

Congress shal make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press, or the right of the people peaceably to assemble, and to
petition the Government for aredress of grievances.

The Constitution protects all persons, no matter what their calling, including public
school teachers. Thus, “[a]ny inhibition of freedom of thought, and of action upon
thought in the cgse of teachers brings the safeguards of [the First Amendment] vividly
into operation.”™ Nevertheless, because teachers are not only private citizens, but also
agents of the state, courts have held that “the rights of teachers in public schools are not
automatically coextensive with the rights of adults in other settings.”™ The following is
an overview of how the courts have weighed these competing interests in determining the
rights of public school teachers.

Speech and Expression Outside the Schoolhouse Gate

The extent of a teacher’s First Amendment freedoms depends largely upon the
content of the expression and the context in which the teacher chooses to exercise those
freedoms. The Supreme Court has spoken clearly in defense of the Eiyst Amendment
rights of public school teachers in their capacities as private citizens.*~In Pickering v.
Board of Education, ateacher was fired because he sent alocal newspaper aletter he had
written criticizing the Board of Education concerning past efforts to raise revenue for
schools. The Supreme Court held that “ateacher’s exercise of his right to speak on issues
of public i rtance may not furnish the basis for his dismissal from public
employment.”*<The Court reasoned that because the letter concerned “a matter of public
interest” and there was no evidence that it interfered with (1) his ability to perform
classroom duties or (2) the regular operation of the school, the teacher’s rights were no
different than those of any other member of the general %ﬁblic. Thus, the teacher could
not be dismissed for the exercise of his freedom of speech.

Lower courts have also struck down school board policies or decisions that
forbade public school employees from placing their children in private schoor from
testifying in another employee's lawsuit against the Board of Education.™> Teachers
should similarly be free to attend church, lead off-campus Bible studies, or even discuss
religion with students off-campus so long as these activities do not interfere with the
teacher’s classroom duties or the regular operation of the school. Moreover, the rule that
teachers may exercise their rights as private citizens in a manner that does not interfere
with their classroom duties or the operation of the school is not limited simply to



protecting teachers from being discharged. No adverse employment decisions, including
demoations, reductions in salary or responsibilities, oréven threats of discharge may be
made because of a teacher’s exercise of these rights.™Where a teacher’s out-of-school
expression satisfies the Pickering test, an adverse employment decision will only be
congtitutionally permissible if school administrators show that the decision was not
substantially motivated by the teacher’ tions or that the decision would have been
made regardless of the teacher’ s conduct.

Speech and Expression Inside the Schoolhouse Gate

The Supreme Court has employed two different standards to evaluate the free
speech rights of teachers while on school grounds. In Tinker v. Des Moines Independent
School District the Supreme Court held that the freedom of speech of a group of students
was abridged when schrﬁ, officials suspended them for wearing black armbands to
protest the Vietnam War.™~ The Court said that restrictions on in-school speech are valid
only if the expressive activity (1) “materialy and substantially interfer[es] with the
requirements of appropriate dﬁijci pline in the operation of the school,” or (2) “[collides]
with the rights of others™ The Court also said that “undifferentiated fear or
apprehension_of disturbance is not enough to overcome the right to freedom of
expression.”~ Moreover, school officials may not prohibit speecherely to avoid
“discomfort and unpleasantness’ accompanying a particular viewpoint.

Although Tinker directly involved only the free speech rights of students, the
Court indirectly recognized the similar rights of teachers as well.“~ Thus, in James v.
Board of Education, a federal appeals court applied the Tinker test and held that a high
school teacher had a Firs Amendment right to wear a black armband in the classroom to
protest the Vietnam War.==The Court held that the teacher’s armband p the two-part
test in Tinker and did not interfere with the teacher’s classroom duties.~~The court said
that athough the teacher had a more persuasive influence over a “captive’” student
audience than would another student, the teacher w t coercive and did not “arbitrarily
inculcate doctrinaire views in the minds of students.” *Rather, the court said, high school
students were able to distinguish betwe%a teacher’s personal views and those that were
the official position of the school board.

However, Tinker no longer represents the sole analysis that courts will apply to
teacher or student speech on school grounds. In Hazelwood School District v. Kuhlmeier,
the Supreme Court held that a school principal did not violate the fre%]speech rights of
students when he censored and edited their school newspaper articles==The Court held
that courts must “defer to [any] school decision to ‘disassociate itself’ from speech that a
reasonable person would view as bearing the imprimatur of the school” %Iong as that
decision is “reasonably related to legitimate pedagogical concerns.”* The Court
distinguished Tinker, implying that reasonable person would have attributed the
students armbands to the school .2 Courts will amost always find that scho
administrators’ decisions are “reasonably related to legitimate pedagogical concerns.”
Therefore, if a court finds that a teacher’s expressive activity is such that a reasonable
person would attribute it to the school, thus invoking the Hazelwood test rather than the
Tinker test, the administrators decision to restrict the speech islikely to be upheld.

In Bishop v. Aronov, a federal appeals court applied the Hazelwood test and held
that the University of Alabama could limit the freedom of expression of a college



professor inside the classroom.EI Bishop, an exercise physiology teacher, occasionally
referred to his religious beliefs in class and discussed his view of the “creative force
behind human physiology.” He qualified these comments as his “personal bias.”*~At the
end of the semester, he invited students to an optional class at which attendan ce was
voluntary and in which he discussed “Evidences of God in Human Physiology. 783 Bishop
used a blind grading system to ensure that attendance in this class would not influence his
grading. Nevertheless, after severa students complained, the University ordered him to
cease discussing religion in his class and to stop offerlr@hls optional class, contending
that holding this class violated the Establishment Clause.

The court held that Bishop’s comments and optional class had a “coercive effect
on students’ and that the school had an interest in ensuring that its courses were E:‘j‘ght
without personal religious bias unnecessarily infecting the teacher or the students.”
court held that these interests were sufficient to subordinate Bishop’s free speech rights.
According to the court, Bishop's “interest in academic freedom and free speech do not
displace the University’s interest inside the classroom.”* The court indicated, however,
that the university’s censorship of Bishop would have been impermissible if the
university had attempted to regulate meetings Bishop had explicitly disassociated from
mandatory course work. The court explained that it was concerned that “[t]he phrasing
‘optional class or ‘optiona meeting and the scheduling before finals gave the
impression of official sanction” and that the university rightfully could seek to avoid such
an appearance. If, however, the professor “makes it plain to his students that such
meetings are not mandatory, not considered part of the course work, and nof_related to
grading, the University cannot prevent him from conducting such meetings.”*~An even
greater degree of explicit disassociation would likely be required of a secondary or
elementary school teacher before a court would find that the teacher’s expressive activity
was private speech not reasonably attributable to the school.

Establishment Clause Concerns

The government may rarely, if ever, restrict a teacher’s religious expression or
exercise when the teacher is acting in his or her capacity as a private individual.
However, the government (or a school board) has greater authority to limit a teacher’s
religious expression or exercise when it is necessary to avoid a violation of the
Establishment Clause. The Supreme Court has held that the Establishment Clause forbids
the government from acting with the purpose or effect of advancing or inhibiting religion,
becoming excessively entangled with tE_Sigi on, endorsing religion, or coercing individuals
to participate in a religious practice.” For the religious expression of a public school
teacher to violate the First Amendment’ s prohibition against an establishment of religion,
the teacher’s expression must constitute “state action.” Public school teﬁhers acting in
their capacity as classroom teachers are usually considered “ state actors.”

Thus, in the classroom the government (or a school board) may limit a teacher’s
religious expression to ensure that the teacher does not violate the Establishment Clause.
Moreover, in some instances courts have upheld policies that have forbidden teachers
from exercising their religious expression even where such expression would not violate
the Establishment Clause on the ground t the school had a compelling interest in
ensuring a religiously neutral envi ronment. %2 Nevertheless, this does not mean that the
government may forbid all discussion of religious matters inside the school. The



following are examples of how courts have applied the Establishment Clause to the
actions of teachersin specific situations.

Wearing Religious Garb

In the absence of a school policy or a state statute prohibiting teachers from
wearing religious garb, teachers will generally be free to wear religious clothing, jewelry,
etc. so long as the clothing nﬁely indicates that the teacher is an adherent of a specific
faith, but is not proselytizing.*~ Thus, numerous courts have held that in the absence of a
specific policy or regulation concerning religious garp, nuns could not be forbidden from
wearing their habits while teaching in public schools*~In the absence of a specific policy
regulating religious garb, teachers should be free to wear cross necklaces, inconspicuous
WWJID bracelets, yarmulkes, or abayas. However, items that convey advocacy for a
particular religion rather than merely indicating the teacher’ s adherence to the faith (e.g.,
a T-shirt with thﬂeﬁage “JESUS 2000, J2K™) may be restricted even in the absence of
a specific policy.

The Supreme Court has never decided the Cﬁstitutional ity of statutes or policies
prohibiting teachers from wearing religious garb.~Most of the cases addressing the
congtitutionality of palicies forbidding teachers from wearing religious clothing have
upheld those policies.™ These cases have generally held that school administrators may
regulate or prohibit a teacher's religious clothing not only to comply with the
Establishment Clause, but aso to achieve the earance of a religioudy neutral
environment and to avoid litigation over close calls.=Courts have held that these reasons
justified regulations prohibiting Muslim and Sikh teachers from wearing clothing that is
required by their faith. However, it would appear that Title VII's requirement that
employers reasonably accommodate employees religious convictions should at least
require the mmodation of those for whom certain religious garb is a required element
of their faith.*~“However, a federal appellate court held that such an accommodation was
not necessary for a Muslim woman who was prohibited from teaching in her abaya
because, the court said, it uId impose an undue burden on the school in the form of an
increased risk of Iitigation.TitIeVII is discussed more fully below.

Personal Prayer and Bible Reading

Teachers are free to read their Bibles or other religious texts, pray, or otherwiﬁ
freely exercise their religion at school when they are outside of the presence of students.
However, courts have r&%ﬁi cted the rights of teachers to engage in such activitieswhen in
the presence of students.™1n Roberts v. Madigan, a federal appeals court held that school
officials could prohibit a fifth grade teacher from reading silently from his Bible during
silent reading assignments, leaving his Bible on his desk during the school day, keeping
two books in his class library titled The Sory of Jesus and The Bible in Pictures, and
displaying a poster on his wall that read, “You need only to open your eyes to see the
hand of God.” Roberts never read aloud from the Bible and never talked about his
religious beliefs with students. Nevertheless, the court held that school officials could
restrict him from reading from his Bible or leaving it on his desk during the school day
because “[w]hen viewed from the eyes of the children in Mr. Roberts class, the
placement of the two books in the class library, the placement of Mr. Roberts' Bible on
his desk, and Mr. Roberts' reading of the Bible during the reading period provided a



‘crucial symbolic link between the government and religi on.’”mT hus, the Court held that
school officials could restrict Roberts free speech and free exercise rights in order to
avoid violating the Establishment Clause.

The court in Roberts emphasized that the students in the class were between 10
and 12 yearﬁz?f age, increasing the likelihood that they would impute Roberts' activities
to the state.” The Supreme Court has previously recognized that high school students
possess a degree of maturity that may permit them iEﬂsome instances to distinguish
between school-sponsored speech and private speech.®* Moreover, the Roberts court
considered all of Roberts’ activities together in determining that students could perceive a
symbolic link between the government and religion. Thus, even assuming that other
courts would agree with the analysis of the Roberts court, high school teachers may still
be found to be free to read religious texts, pray silently, or keep personal religioustextsin
their classrooms. This is particularly true if the teacher was careful to disclaim any
connection between those actions and the state and kept the prayer or scripture reading as
inconspicuous as possible.

Discussions about Religion with Students Outside Classroom Time

A teacher is most clearly acting as an agent of the state when the teacher is
teaching in the classroom. However, a teacher will aso have contact with students at
school outside of normal classroom time. Teachers may be permitted dlightly more
leeway in discussing religious matters with students outside the classroom than they
would otherwise have inside the classroom. This is because teachers have a mare
“captive” audience in their classrooms than they do during non-instructional time.”™=A
teacher may aso have a greater degree of freedom to discuss religious matters with
students outside of the classroom environment when the conversations are student-
initiated and the teacher is merely responding to the student’s questions. In Roman v.
Appleby, a federal district court recognized that a school guidance counselor need not
avoid al discussion of r%ﬁgious matters with a student, particularly where the student
initiates the conversation.

However, in Peloza v. Capistrano Unified School District, a federa appeals court
held that a school district’s order preventing him from discussing religion with students
during both instructional and non-instructional time was constitytional because of the
district’s interest in preventing an Establishment Clause violation.”™ Although the Court
held that the restriction was a violation of Peloza's free speech rights, it said, “[t]he
school district’s interest in avoiding an Establishment Clause violation trumps Peloza s
right to free speech.” The Court said:

While at the high school, whether he is in the classroom or outside of it
during contract time, Pelozais not just an ordinary citizen. He is ateacher.
He is one of those especially respected persons chosen to teach in the high
school’s classroom. He is clothed with the mantle of one who imparts
knowledge and wisdom. His expressions of opinion are al the more
believable because he is a teacher. The likelihood of high school students
equating his views with those of the school is substantial. To permit him to
discuss his religious beliefs with students during school time on school



grounds waquld violate the Establishment Clause of the First
Amendment.

The court drew no distinction between student-initiated conversations and those initiated
by Peloza. As demonstrated above, courts have reached different conclusions as to the
constitutionality of teachers conversations about religious beliefs with students on school
grounds outside instructional time. To the extent that teachers engage in such
conversations, they should ensure that the conversation is student-initiated and give brief
answers to the student’s questions. Teachers should also refrain from advocating any
particular religious viewpoint.

Religious Discussionswith Other Teachers

School administrators cannot prohibit religious discyssions among faculty
members when they are not engaged in classroom instruction.™ Religious discussion
among adult faculty members not in the presence of students does not implicate the
Establishme% Clause concerns that courts have found in teacher/pupil religious
discussions.” Moreover, once a school opens the school grounds for teachers to hold
meetings unrelated to school business, it cannot prohibit other groups of teachers from
meeting to discuss religious matters. However, if the school has a genera policy
prohibiting teachers from holding organized meetings unrelated to school business on
school grounds, it may apply that policy to ﬁohi bit teachers from holding organized
religious meetings on school grounds as well.*~Thus, to the extent that school facilities
are open for other of teachers to use the facilities for meetings about non-religious
matters, the facilities should also be open to groups of teachers who wish to pray or study
their Bibles together.

Student Religious Meetings

The Equal Access Act providesthat if aschool receiving federal funding allows at
least one non-curriculum non-religious student group (such as a chess club or scuba club)
to meet on its campus during non-instructional time, Eﬁa school must also permit student
religious groups to similarly use school facilities.™ Moreover, the Act specifically
prov't%% that school employees may be present at the meetings in a non-participatory
role*~Thus, although teachers may attend meetings of student religious grou%] teachers
should not promote, lead, or actively participate in student religious meetings.”~Nor may
teachers be required to attend student religiougjneeti ngs if the content of the speech at
that meeting is contrary to the teacher’s beliefs.

Distribution of ReligiousLiterature

As will be explained more fully below, teachers are free to distribute religious
literature as part of their instruction about religion. Beyond these instances, however,
teachers may not disseminate religious literature to students at school because courts have
held that such activities violate the Establishment Clause.™ In Jabr v. Rapides Parish
School Board, a federa district court held that a school principal violated the
Establishment Clause by distributing Bibles to students. The court held that the
principal’s distribution of the Bibles failed every Establishment Clause test. There was no
secular purpose for the distribution of the Bibles, the primary effect of the Bible



distribution was to advance religion, the distribution conveyed a message of endorsement
of Christianity, and the principal’s position as an authority figure coerced the students
into accepting the Bibles™ Thus, outside of the context of a teacher’s permissible
assignments pertaining to study about religion or comparative religion, teachers may not
distribute religious literature or advertisements for religious activities at school.

CURRICULUM AND ACADEMIC FREEDOM

The authority to determine %e content of courses taught in public schools
generaly lies with the school board.*~ Thus, teachers may not override the authority E%.'
the school board by adding or omitting course work from the prescribed curriculum.
Nevertheless, the school board’'s authority to determine the curriculum is not absol Utlg?zl
For example, “school boards may not fire teachers for random classroom comments.”
The Supreme Court has held that alowing school officials completely to exclude a
particular subject from the classroom runs the risk of “cast[ing] a pall of orthodoxy over
the classroom.” "~ Thus, the government (or a school board) may not prohibit the teaching
of evolution,~ and it would Iikise probably be prohibited from proscribing any
mention of religion in the schools™ As one court stated, “[teachers] I{ﬁmnot be made to
simply read from a script prepared or approved by the [school] board.”

The Supreme Court has recognized. that a teacher’s academic freedom is “a
gpecial concern of the First Amendment.”™ Because school boards retain authority to
control the curriculum, a public school teacher’s academic freedom is likely to be more
limited than that of a college or university professor.~* Courts have held that public
school teachers possess some discreti onh'ﬁ determining the methods of instruction that
they use to teach the required curriculum.=Thus, courts have held that teachers could not
be dismissed for such teaching methods as using a magazine survey that included items
about sexually explicit matters in high school speech and sociology cl or using a
simulation technique that evoked strong emotions on racia issues to teach about
Reconstruction.™ At least where the teacher’s chosen method of instruction does not
cause substantial disruption in school order, interfere with others' rights, or affect the
prescribed course c%nent, teachers have a modicum of discretion in choosing their
instruction methods.

Because, as will be discussed below, teaching about religion is permissible in the
public schools, teachers should be permitted to use the Bible or other religious texts in
their literature, history, ctngIother courses so long as it is reasonably related to the subject
matter in the curriculum.”(For instance, a teacher ma ign a passage from the Psalms
in aliterature class while discussing styles of poetry.)*~'One federal court has also held
that a school board order prohibiting “all political speakers” f{ﬁm access to the school
violated a teacher’s right to choose the methods of instruction.”~In that case, the school
board order was issued in response to a teacher’s decision to invite a Communist speaker
to address her class. Applying the Tinker test, the court found no evidence of any material
disruption of order in the school or any violation of others' rights and thus held that this
order infringed on the ﬁacher’ sright to use outside speakers as a method of teaching the
proscribed curriculum.” The court also held that the order violated the equal protection
clause because it was intended to silence a particular viewpoint (Communism).The
court said that the desire to avoid the discomfort that accompanied this unpopular



viewpoint did not justify the orderE’-INeverthel ess, if aschool had a policy prohibiting al
non-students or faculty members from access to the school during instructional hours, the
policy could probably be applied to prevent a teacher from bringing outside speakers,
including speakers with a religious viewpoint, into the classroom. However, teachers
should refrain from inviting only speakers with areligious viewpoint.

Religious I nstruction

Public school teachers mayEgPt lead students in prayer, the recitation of scripture,
or any other religious exercise.™ However, the Supreme Court has aso clearly
recognized that the study % the Bible and comparative religion in the public school
classroom is constitutiona.*='In Abington Township v. Schempp, the Supreme Court held
that a Pennsylvania law requiring public schools to begin the day by having students read
from the Bible violated the Establishment Clause. However, the Court explained that this
decision did not mean that the Bible was banished from the public schools:

[1]t might well be said that one’s education is not complete without a study
of comparative religion or the history of religion and its relationship to the
advancement of civilization. It certainly may be said that the Bible is
worthy of study for its literary and historic qualities. Nothing we have said
here indicates that the study of the Bible or of religion, when presented
objectively as part of a secular progranéé)f education, may not be effected
consistently with the First Amendment.

Although courses on religion or comparative religion are rarely offered in public schools,
teachers may teach about religious matters in connection with other subjects. Courts have
held that such inclusions of religious matters do not violate the Establishment Clause so
long as: (1) they are presentg objectively; (2) no disruption occurs;, and (3) they are
relevant to the subject matter.

Moments of Silence

Although we do not recommend that teachers institute regular moments of silence
in their classrooms on their own initiative, teachers should be aware that a federal appeals
court recently held that such policies may be constitutional. In Brown v. Gilmore, a
federal appeals court recently upheld a state statute requiring all public schools to begin
each day with a minute of silence so that “each pupil may, in the exercise of his or her
individual choice, meditate, pray, or engage in any other silent activity which does not
interfere_wvith, distract, or impede other students in the like exercise of individua
choice.”®~The court held that this policy had secular purposes—the accommodation of
religion and calming students and focusing them on the day ahead—and that the statute
did not have the impermissible effect of advancing religion because it was tral
between religious and non-religious modes of introspection or other silent activity.*~The
court distinguished Wallace v. Jaffree, where the Supreme Court held that an Alabama
moment of silence statute was unconstitutional. The court said that unlike the Virginia
statute, the purpose behind the Alabama statute was clearly to circumvent prior Supr
Court decisions prohibiting school-sponsored prayer and to return prayer to the schools.



Teaching Alternative Theoriesto Evolution
Again, as explained previously, school boards generally possess the authority to

determine curriculum in the public schogls, and teachers may not unilaterally add or
subtract from the prescribed curriculum.™ Thus, several federal appellate courts have
held that hers do not have a right to teach creationism or to refuse to teach

evolution.™ However, the fact that a teacher cannot teach creationism or refuse to teach
evolution does not mean that a teacher may not mention alternative theories of the origin
of life when teaching evolution as prescribed in the curriculum.**As one Supreme Court
justice has said:

A state is entirely free ... to decide that the only foreign language to be
taught in its public school system shall be Spanish. But would a State be
congtitutionally free to punish a teacher for letting his students know that
other languages are also spoken in the world? | think not. It is one thing
for a State to determine that “the subject of higher mathematics, or
astronomy, or biology” shall or shall not be included in its public school
curriculum. It is quite another for a State to make it a criminal offense for
a public school teacher so much as to mention the very existence an entire
system of respected human thought. That kind of criminal law, | think,
would clearly impi ng%élpon the guarantees of free expression contained in
the First Amendment.

Although teachers may not unilaterally change the school board's prescribed
curriculum, teachers should be aware of the most relevant opinions concerning the
teaching of evolution and other theories about the origins of life. In Epperson v.
Arkansas, the Supreme Court struck down an Arkansas satute that banned the teaching
of the Darwinian theory of evolution in public schools®= The Court held that the law
constituted an impermissible endorsement of a particular religious viewpoint, reasoning
that the purpose of the statute was to suppress the teachi of theory of evolution because
some people believe it denies the divine creation of man. 5 The Court stated that the First
Amendment mandates gc&Llmeent neutrality between various religions, and between
religion and non-religion.~ The Court said that although the government has authority
over its curriculum, this authority do&smt extend to excluding a scientific theory on a
basis that violates the First Amendment.

In Edwards v. Aguillard, the Court considered a Louisiana statute that required
public schools to teach creationism whenever the school chose to teach evolution, and
vice ver he state argued that the purpose of the statute was to promote “academic
freedom.”™= After reviewing the legidative history, however, the Court declared this
stated purpose a “sham.” he Court held that the stated purpose was a mere pretext for
the rea motjve “to advance the religious viewpoint that a supernatural being created
humankind.”**Thus, the C&li{lt concluded that the statute endorsed religion in violation
of the Establishment Clause.

However, the Court stated that its decision did not “imply that a legislature co
never require that scientific critiques of prevailing scientific theories be taught.”
Rather, the Court said, “teaching a variety of scientific theories about the origins of
humankind to schoolchildren might be validly done with the clear secular intent of



enhancing the effectiveness of science instruction.”@Thus, a state (or school board)
might constitutionally require the teaching of several scientific critiques of evolution or
the examination of several theories of the origins of life, including the theory of evol uEﬁ
and various religious accounts, so long as the action was taken with a secular purpose.

UNION DUESAND MEMBERSHIP

To compel aman to furnish contributions of money fo%e propagation of
opinions which he disbelieves, is sinful and tyrannical.
Thomas Jefferson

Teachers who object to contributing to or participating in unions typically do so
because (1) the union uses the dues to support a political or ideological agenda to which
the teacher objects, or (2) thher objects, on religious grounds, to any support of or
affiliation with alabor union.’%The extent of ateacher' sri ghtsin this area depends upon
a number of factorwcl uding the state in which the teacher works and the basis for the
teacher’ s objection.

Objection to a Union’s Political Agenda

At the time of the publication of this brochure, twenty-two states had enacted so-
caled “Right to Work” laws. These laws secure the rights of employees, including
teachers, not only not to join a labor union, but also to refuse to pay any fees to a labor
union. The twenty-two states that have enacted these laws are: Alabama, Arizona,
Arkansas, Florida, Georgia, ldaho, lowa, Kansas, Louisiana, Mississippi, Nebraska,
Nevada, North Carolina, North Dakota, Oklah%rﬂa, South Carolina, South Dakota,
Tennessee, Texas, Utah, Virginia, and Wyoming.——Teachers in these states, regardless
of the basis for their objections, may not be red to join or make contributions to a
labor union as a condition of their empl oyment.However, these laws may not apply to
collective b ning agreements entered into before the effective date of the relevant
state statute 23 For this reason, and because state laws vary and are subject to change, we
strongly encourage teachersto review the most recent versions of their state’slaws.

Even teachers not protected by one of these state statutes cannot be required, as a
condition of employment, to support a labor union’s political or ideological causes to
which they object. In Abood v. Detroit Board of Education, the Supreme Court held that
the First Amendment freedoms of speech and association protect a public school teacher
from compulsion to “contribute to the support of an ideolqgical cause he may oppose as a
condition of holding a job as a public school teacher.”™* Although labor unions may
spend funds for the expression of politica views or toward the advancement of
ideological causes, “the Constitution requires ... that such expenditures be financed from
charges, dues or assessments paid by employees who do not object to advancing those
ideas and who are not cowd into doing so against their will by the threat of loss of
government employment.”

Nevertheless, teachers who work in states that have not enacted “Right to Work”
laws may be required to pay a limited “agency fee” to the union as a condition of their
empl oyment. his “agency fee,” however, must be no more than the teacher’s pro rata
share of the costs incurred in activities like collective bargaining, contract administration



and grievance adjustment.IEIA union may only charge dissenting employees for that
portion of dues (1) germane to collective-bargaining activity, (2) justified by the
government’s vital policy interest in labor peace and avoiding “free riders,” and (3) not
significantly adding to burdeni ng of free speech that isinherent in the allowance of an
agency or union shop. Thus, the Supreme Court has held that while a union may
collect from di ing employees their share of costs for union conventions, publications
and social events,~the union may not compel dissenting employees to pay for the
union’s lobbying activities, at least when those activities are not conn&ﬂad to legidative
ratification or appropriations for their collective-bargaining agreement.

The union and the employer must a@ follow certain procedures to ensure a
teacher’s right to pay only this “agency fee.”*~These procedural safeguards include (1)
“an adeguate explanation of the basis for the fee,” (2) “a reasonably prompt opportunity
to challenge the amount of the fee before an impartial decisionmaker,” and (3) llazznl
escrow for the amounts reasonably in dispute while [the] challenges are pending.”
Moreover, the unionﬁars the burden of proving the amount that is chargeable to
dissenting employees.

Objection to Any Association with a Union

Although the Supreme Court has held that dissenting employees may not be
compelled to financialy support a union’s political agenda, the Court has nevertheless
held that compulsory affiliation with a union or financial support of a union’s collective-
bargaining activities does not necessarily violate a public school teacher's First
Amendment rights. Thus, although a teacher may not be compelled to pay for union
activities beyond the “agency fee” aslained above, a teacher may generaly be
compelled to affiliate with alabor union. 124

Some religious groups, such as Seventh-day Adventists, hold religious objections
to any affiliation with a labor union. Furthermore, some teachers may have a religious
objection to the political views supported by certain labor unions (e.g.., those favoring the
right to abortion) and conclude that even though their agency fees may not be used to
support political causes (under the safeguards explained in the prevh%is section), any
association by them with the union would violate their religious beliefs.

Two federal provisions, section 19 of the National Labor Relations Act (“NLRA”)
and section 701(j) of Title VII of the Civil Rights Act of 1964, and several state statutes,
may accommaodate persons who object on religious grounds to the payment of union dues
by ald%jving them to give to a charitable organization as a substitute for their union
dues.

First, section 19 of the NLRA requires that employers and unions subject to the
Act accommodate religious obj ect% through the payment of substitute dues to a non-
religious charitable organization.™~ Although section 19 ostensibly accommodates
religious persons, it is facially discriminatory against religious charities. Moreover, at
least one federal appellate court has held that section 19’ s requirement that an objector be
amember of a“bona fidereligion ... which has historically held conscientious objections
to joining or financially supporting labor organizations’ is an unconstitutional erence
for some religious beliefs over othersin violation of the Establishment Clause.

Second, some state statutes may also permit objectors to make donations to non-
religious charities or other charities mutually agreed upon by both the union and the



objector.@'I These state statutes are potentially more accommodating of religious
objectors because the beneficiary mutually agreed upon both the union and the
objector could concelvably be a religious organization. However, because the
substitute charity must be mutually agreed upon, the state legislatures that have enacted
these laws have effectively conditioned such donations upon union consent. Thus, these
statutes still prohibit areligious objector from choosing areligious charity as the recipient
of their substitute payment.

Finally, section 701(j) of Title VII of the Civil Rights Act prohibits employers
from discriminating on the basis of religion unless they cannot reasonably accommodate
the employee without undue hardship on the union or employer. 3L\ umerous courts have
interpretetas_ztjhis provision to require accommodation through substitute charitable
payments.~*~Moreover, unlike section 19 of the NLRA, section 701(j) does not mandate
that the beneficiaries of such payments be non-religious. In fact, section 701(j)’ s express
prohibition against employment discrimination based on a person’s religion and its
requirement that employers accommodate an employee’'s religious observances or
practices (absent undue hardship on the employer’s business) supports the argument that
statutes that limit beneficiaries of substitute payments to non-religious charities may
constitute a civil rights infringement under Title VII.

At a minimum, the broader protection of Title VII should apply when an
employee is covered by Title VII and the NLRA or one of the applicable state statutes
providing for substitute dues payments to a charity. For example, one federal court has
held that the broader protections of Title VII applied to an employee who objected to
supporting the union on religious grounds, but who did not qualify under the NLRA’s
_requ_ireme_nt oelonging to a religion with historically conscientious objections to
joining unions.

Although unions may require some documentation concerning a religious
objector’s religious beliefs, the Equal Employment Opportunity Commission recently
ordered the National Education Association to cease its practice of requiring religious
objectors to resubmit such documentation every year. Thuhers should only be
required to file once as a religious objector to such union dues.

Employees’ Accommodation under TitleVII

Employees who have religious objections to joining a union or paying any dues to
a union have some responsibility for reaching an accommodation with the union or their
employers. Employees are entitled to a reasonable accommodation of their religj
needs, but they may not be entitled to an absolute accommodation on their own terms.

For example, in Yott v. North American Rockwell Corp., an employee refused to
(1) join his union because of his religious beliefs; (2) pay an equivalent amount of his
union dues to any local charity; and (3) accept the accommodation offered by his
employer and the union, that he make a charitable contribution to his own church. He was
discharged from employment. The court held that when an employee proves he informed
his employer that the payment of union dues is contrary to his religious beliefs, the
burden shifts to the employer to prove that the employer made a good faith effortEtafg]
accommodate those religious beliefs and that those efforts proved unsuccessful.
Because the employer had shown the required good faith and reasonable efforts to
accommodate the employee's religious beliefs, the court held that the objecting



employee's refusal of any accommodation proposal constituted undue hardship on both
the employer an%&e union. Thus, the employee’s discharge from employment did not
violate Title VII.

Thus, teachers who seek to take advantage of section 701(j)’s prohibition against
discrimination on the basis of religion should be as cooperative as their religious beliefs
permit in reaching an accommodation with their employer or union. Teachers are also
reminded to document their correspondence concerning efforts to reach such an
accommodation.

CONCLUSION

Teachers do not unconditionally surrender their constitutional rights once they
enter public education. The courts, however, have determined that there are contexts in
which these rights may be subject to limitation or must defer to other interests. Although
recent court decisions have helped elucidate the extent to which a teacher may assert his
or her constitutiona rights in light of other competing interests, many unresolved issues
remain. As a consequence, the struggle for the individual freedom of teachers continues.
Teachers who read this brochure, therefore, should do so not only to understand their
rights, but also to weigh judicial and legislative means by which they as private citizens
may achieve greater protection for the constitutional rights of public school teachers.
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