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QUESTIONS PRESENTED 
 

1. Does a city council engage in viewpoint 
discrimination under the Free Speech and Free 
Exercise Clauses when it promulgates and enforces a 
“non-denominational” prayer policy specifically to 
prevent a city council member from closing a council 
meeting opening prayer in the name of Jesus Christ, 
but permits prayer by other council members 
referring to other deities? 
 

2. Does prayer offered by an individual 
city council member at the opening of a council 
meeting constitute “government speech”?   
 

3. Is a policy permitting only “non-
denominational” prayers at city council meetings 
unconstitutionally vague and overbroad? 
 

4. Does a city council policy that 
proscribes (and prescribes) the content of prayers 
offered at council meetings violate the 
Establishment Clause?   
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PARTIES TO THE PROCEEDING 

Petitioner Hashmel C. Turner, Jr., a member 
of the City Council of the City of Fredericksburg, 
Virginia, was the plaintiff-appellant in the Court of 
Appeals.  

 
The respondent City Council of the City of 

Fredericksburg, Virginia, and Thomas J. Tomzak, in 
his official capacity as Mayor of the City of 
Fredericksburg, Virginia, were the defendants-
appellees in the Court of Appeals. 
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In the Supreme Court of the United States 
   

 
No.  

 
HASHMEL TURNER, 

Petitioner, 
 

v. 
 

THE CITY COUNCIL OF THE CITY OF  
FREDERICKSBURG, VIRGINIA;  

THOMAS J. TOMZAK, IN HIS OFFICIAL CAPACITY  
AS MAYOR OF THE CITY OF  

FREDERICKSBURG, VIRGINIA, 
Respondents. 

   
 

On Petition for a Writ of Certiorari to the 
United States Court of Appeals 

For the Fourth Circuit 
   

 
PETITION FOR WRIT OF CERTIORARI 

   
 

INTRODUCTION 
 

In a decision that has already triggered a 
discriminatory backlash against state-trooper 
chaplains in Virginia and that threatens to 
undermine free speech rights around the country, 
the Court of Appeals below ruled that the 
individually-composed prayer offered by Hashmel C. 
Turner, Jr., to open a city council meeting is 
“government speech.”  This ruling, which 
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theoretically could permit a city council to prepare 
the text of an approved prayer and require any 
council members who wish to pray to read from the 
approved script, is unprecedented in the history of 
this Court’s First Amendment jurisprudence.  It 
violates this Court’s outright prohibition on the 
government prescribing or proscribing the content of 
any prayer.  It gives government unbridled authority 
to discriminate against religious viewpoints under 
the “government speech” umbrella without any 
accountability.  It ignores the fundamental elements 
of the government speech doctrine.  And it comes 
against the backdrop of the Fredericksburg City 
Council’s targeted adoption and enforcement of a 
“non-denominational” prayer policy specifically 
designed to prevent Councilor Turner from closing a 
council meeting opening prayer in the name of Jesus 
Christ, while at the same time permitting prayer by 
other council members referring to other deities. 

 
The Court of Appeals ruling not only presents 

important and novel questions of Federal law that 
should be addressed by this Court, it refashions the 
legislative prayer doctrine announced in Marsh v. 
Chambers, 463 U.S. 783 (1983). Instead of making 
the threshold determination that Councilor Turner’s 
prayer was intended to proselytize or exploit one 
religion over another, the Court of Appeals approved 
a governmental policy aimed directly at prescribing 
the content of specific prayers, stating that 
government can make prayer “more accessible” to 
persons from “a variety of backgrounds” in a manner 
“designed to include members of the community.” 
But Lee v. Weisman, 505 U.S. 577, 588 (1992), made 
clear that government cannot actively seek to impose 
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civil religion on anyone:  “it is no part of the business 
of government to compose official prayers for any 
group of the American people to recite as a part of a 
religious program carried on by government.” In the 
quarter-century since the Marsh decision, 
government has never been permitted to prescribe or 
parse the content of individually prepared and 
spoken prayers and it should not be permitted to do 
so now when settled principles of First Amendment 
law forbid it. 

 
This Court should grant review and rescue its 

free speech and religion clause jurisprudence from 
the far-reaching discriminatory implications of the 
decision below. 

  
OPINIONS AND ORDERS BELOW 

 
The opinion of the Court of Appeals for the 

Fourth Circuit appears in the Appendix at A-1 
through A-10 and is reported at 534 F.3d 352 (4th 
Cir. 2008).  The opinion of the United States District 
Court for the Eastern District of Virginia appears in 
the Appendix at A-11 through A-23 and is not 
reported, but may be found at 2006 WL 2375715 
(E.D. Va. 2006).  

  
JURISDICTION 

 
The Fourth Circuit issued its opinion and 

order on July 23, 2008.  This Court has jurisdiction 
pursuant to 28 U.S.C.A. § 1254(1).  The district 
court’s jurisdiction over this suit, which included 
claims for declaratory relief and involved the 
constitutionality of the City’s policy, arose under 42 
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U.S.C. § 1983, 28 U.S.C. § 1343, 28 U.S.C. § 1331 
and 28 U.S.C. §§ 2201-02.     

 
CONSTITUTIONAL PROVISIONS 

AND POLICY 
 

U.S. Const. Amend. I provides as follows: 
 

Congress shall make no law respecting 
an establishment of religion, or 
prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of 
the press; or the right of the people 
peaceably to assemble, and to petition 
the Government for a redress of 
grievances. 

 
U.S. Const. Amend. XIV, § 1, provides as 
follows: 

 
Section 1.  All persons born or 
naturalized in the United States, and 
subject to the jurisdiction thereof, are 
citizens of the United States and the 
State wherein they reside.  No State 
shall make or enforce any law which 
shall abridge the privileges or 
immunities of citizens of the United 
States; nor shall any State deprive any 
person of life, liberty, or property, 
without due process of law; nor deny to 
any person within its jurisdiction the 
equal protection of the laws. 
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Title 42, Section 1983 of the United States 
Code provides, in pertinent part:  
 
Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State . . . , subjects, or causes to be subjected, 
any citizen of the United States . . . to the 
deprivation of any rights, privileges, or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper 
proceeding for redress, . . .  

 
Relevant portions of the transcript of the 

meeting at which the City Council discussed and 
voted upon the prayer policy, and the text of the 
memorandum prepared by the Fredericksburg City 
Attorney proposing the prayer policy, are set forth in 
the Appendix at A-24 through A-34.   
 

STATEMENT OF THE CASE 
 

 Since at least 1957, the Fredericksburg City 
Council has opened its council meetings with prayer. 
These prayers are presented by a member of City 
Council on a rotating basis – in other words, 
members take turns presenting the prayers, with a 
different Council member praying at each meeting.     

 
Upon his initial election to City Council in 

2002,1 Councilor Turner (who is a full-time employee 
of Fort A.P. Hill, an ordained minister and a part-
time pastor of the First Baptist Church of Love, a 

                                                 
1 In 2006, Turner was elected to another four year term. 
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nondenominational church in the Fredericksburg 
area) took his place in this prayer rotation.  From 
2002 through 2005, of the approximately 100 prayers 
presented by various City Council members, 
Councilor Turner offered less than ten.   In nearly all 
of those prayers, Councilor Turner closed by praying 
in the name of Jesus Christ because he sincerely 
believes that he is required to do so by his faith. 
During that period, no other City Council member 
ever mentioned the name of Jesus Christ in any of 
the approximately 90 additional prayers presented.  

 
While no other City Council member 

mentioned the name of Jesus Christ in a prayer 
since 2002, other Councilors during this time period 
used varying names for the deity they invoked:  On 
sixteen (16) different occasions, one particular 
Councilor prayed to “Almighty God.” On fifty-nine 
(59) different occasions, Councilors (other than 
Councilor Turner) referred to either “Father” or 
“Heavenly Father.”2  These “denominational” 
practices have not stopped since November 8, 2005, 
                                                 

2 The deities referenced by council members in their 
prayers are also seen to intervene in human affairs (as opposed 
to Deistic or other Gods who do not, or no God at all). Prayers 
by other council members have been made before Christmas “in 
the spirit of the season” (Fourth Circuit App., p. 551) and 
included entreaties for the “gift of forgiveness” and the “gift of 
redemption.” Id.  They have included “special prayer” for 
healing and comfort for specific people. (Fourth Circuit App., p. 
553).  Some plead for a “spirit of wisdom, charity and justice,” 
while others pray for intervention on behalf of people in 
uniform, or help in making decisions. (Fourth Circuit App., pp. 
551-52).  These prayers, made in the name of a merciful Father 
or Almighty God, are no less denominational than Councilor 
Turner’s prayers, if indeed his may be deemed denominational 
at all.   
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the date when City Council adopted the new policy 
that resulted in Councilor Turner being excluded 
from the prayer rotation.   

 
On November 8, 2005, in response to 

threatened litigation by the ACLU, the City Council 
adopted a policy of offering only 
“nondenominational” prayers.  (App., pp. A-24 – A-30 
(relevant excerpts of transcript of Nov. 8, 2005 
meeting)).  This policy was discussed and adopted by 
the City Council members upon the advice and 
recommendation of the City Attorney, who prepared 
a memorandum setting forth her findings and 
conclusions.  (App., pp. A-31 – A-34).   

 
The City Attorney’s memorandum, in 

pertinent part, set forth the following conclusion and 
recommendation: 

 
Council may continue to offer a non-
denominational prayer, seeking God’s 
blessing on the governing body and His 
assistance in conducting the work on 
the City, as part of its official meeting.  
At this time, there is no clear legal 
authority to permit a denominational 
prayer—one invoking Jesus Christ, for 
example—as part of the official 
meeting. 

 
Id.   
 

In the discussion at the November 8, 2005 
meeting, the City Council voted upon a motion to 
“accept the City Attorney’s recommendation that 
Council continue to offer nondenominational prayers 
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seeking God’s blessing on the governing body and his 
assistance in governing works of the city as a part of 
its official meeting.”  (App., p. A-27). The motion was 
adopted by a vote of 5-1, with Councilor Turner 
abstaining.  (App., p. A-29). 

 
Councilor Turner’s next turn in the rotation to 

pray arrived on November 22, 2005.   Before the 
meeting, the Mayor of Fredericksburg asked 
Councilor Turner if he would continue to invoke the 
name of Jesus Christ in his prayers.   Councilor 
Turner stated that he would.  Thus, at the November 
22, 2005 City Council meeting the Mayor, who 
presided at City Council meetings, refused to 
recognize Councilor Turner and instead recognized 
Councilor Girvan for the opening prayer.3     
 

Turner filed this suit on January 11, 2006, in 
the United States District Court for the Eastern 
District of Virginia, Richmond Division, asserting 

                                                 
3  After the vote, Mayor Tomzak told the Richmond 

Times-Dispatch that, “I thought we had violated [Turner’s] 
First Amendment rights.  He was only praying for the good 
health of his community.” (Fourth Circuit App., pp. 574-75 
(“Fredericksburg Council Sued by Councilman,” The Richmond 
Times-Dispatch, Jan. 12, 2006)).  Mayor Tomzak was quoted in 
Fredericksburg’s The Free Lance-Star newspaper as follows: (i) 
“. . . The suit filed today is ‘a lawsuit that I probably agree 
with’”; (ii) Councilor Turner is a “man of faith and a man of 
principle”; and (iii) he refused to recognize Councilor Turner for 
prayer at the November 22, 2005 Meeting because “I did not 
want to unleash a 1,000 pound gorilla – the ACLU – on the 
City Council.”  (Fourth Circuit App., pp. 572-73 (“Councilman 
Sues Fellow Council Members,” The Free Lance-Star, Jan. 11, 
2006)).   
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claims under 42 U.S.C. § 1983 for violations of his 
rights under the First, Fifth and Fourteenth 
Amendments to the Constitution, as well as certain 
provisions of the Virginia Constitution, and seeking 
declaratory and injunctive relief.  After exchanging 
discovery responses, the parties cross-moved for 
summary judgment.  Turner argued, inter alia, that 
the City Council’s policy and subsequent action 
barring him from the prayer rotation constituted 
viewpoint discrimination.  He also argued that the 
policy itself was unconstitutionally vague and 
overbroad.  He argued that it violated the 
Establishment Clause because it constituted an 
improper prescription or proscription of official 
prayer.  And he argued that it violated his right to 
the free exercise of his religion.    

 
The defendants argued, inter alia, that 

because legislative prayer is government speech, 
Turner had no free speech rights to protect.  In 
addition, they argued that the policy did not violate 
the Establishment Clause because it was within the 
discretion afforded City Council to avoid running 
afoul of Establishment Clause concerns.   

 
Turner responded by contending that 

legislative prayer was not government speech and 
was either private speech or, at the most, “hybrid 
speech,” a category of mixed speech recognized by 
some judges in the Fourth Circuit that still provided 
protection from viewpoint discrimination.  The 
district court granted the defendants’ motion for 
summary judgment and denied Turner’s motion for 
summary judgment, finding Turner’s prayer to be 
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unprotected “goverment speech.”  It also found no 
violation of the Establishment Clause.  

 
On appeal, the Fourth Circuit panel applied 

the four-part test adopted by the Fourth Circuit in 
Sons of Confederate Veterans v. Comm’r of Dep’t of 
Motor Vehicles, 288 F.3d 610 (2002), to determine 
that legislative prayer was unprotected “government 
speech.”  (App., pp. A-4 – A-6). In assessing Turner’s 
claims under the Establishment Clause, and 
specifically the basic rule under Lee v. Weisman 
prohibiting the state from prescribing or proscribing 
the content of official prayer, the panel determined 
that Weisman’s rule did not control because that 
case focused on whether the state could compel 
students to participate in a religious exercise as part 
of a school program. (App., pp. A-7 – A-8).  The panel 
indicated that legislative prayer is treated 
“differently from prayer at school events,” and 
therefore “[t]he Council’s decision to provide only 
nonsectarian prayers places it squarely within the 
range of conduct permitted” by authority from this 
Court and the Fourth Circuit.  Id.   Finally, the 
panel denied Turner’s free exercise claims, observing 
that Turner was “not forced to offer a prayer that 
violated his deeply-held religious beliefs,” rather he 
was “given the chance to pray on behalf of the 
government.” (App., p. A-10).  Because Turner 
remained free to pray on his own behalf and in 
accordance with his conscience “in nongovernmental 
endeavors,” the Court determined that the City 
Council had not violated his free exercise rights.  Id.   
The Fourth Circuit panel simply did not address 
Turner’s argument that because there were no 
standards for determining what was and was not 
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“non-denominational prayer,” the city’s policy was 
vague and overbroad. 

 
REASONS FOR GRANTING THE WRIT 

 
This case presents important Federal 

questions involving the discriminatory treatment of 
individually-composed prayers given by a similarly-
situated class of speakers at the opening of city 
council meetings. By censoring Councilor Turner 
from closing his prayer in the name of Jesus Christ, 
while permitting other Council Members to pray in 
the name of “Almighty God” and “Most Merciful 
Father,” this case sits at the intersection of 
individual Free Speech rights and legislative prayer 
and poses unique and important questions that 
should be resolved by this Court: (1) Is legislative 
prayer “government speech”? (2) Even if legislative 
prayer is government speech, does a targeted policy 
leveled and enforced against Councilor Turner’s 
speech constitute unlawful viewpoint discrimination 
when other Council Members are permitted to pray 
in the name of another deity? (3) Can government 
prescribe the content of legislative prayer?  (4) Does 
the failure to provide standards outlining the 
boundaries of “non-denominational” prayer give 
impermissible unrestrained discretion to 
governmental officials to censor speech? 

 
The view adopted by the City Council, the 

district court and the Fourth Circuit cannot be 
squared with long-standing First Amendment 
protections against viewpoint discrimination and 
this Court’s historic ban on government efforts to 
prescribe or proscribe the content of prayer.  In fact, 
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despite the Fourth Circuit’s acknowledgment that 
the policy adopted by the City Council is not 
compelled by the Establishment Clause, the 
ramifications of this decision are already being felt 
as state entities crack down on what they 
(erroneously) perceive to be impermissible sectarian 
or denominational prayers.  For example, in reaction 
to this decision the Virginia state troopers recently 
announced a policy prohibiting denominational or 
sectarian prayer by their chaplains.   

 
The decision also threatens to sweep an entire 

category of individual free speech rights out of the 
constitution by holding that legislative prayer is 
“government speech,” thus not only precluding 
individuals from challenging viewpoint 
discrimination when prohibited from praying 
individually composed, non-proselytizing prayers, 
but in the process ironically adding the state 
imprimatur of prescribed prayer.   

 
In reaching this result, the Fourth Circuit’s 

decision turns the government speech doctrine on its 
head.  This doctrine traditionally has been applied 
only where the government actually controlled and 
composed the precise content of the speech at issue, 
such as where the government advertised or 
provided counseling on military affairs.  The doctrine 
should not be stretched to reach individually-
composed prayers that, notwithstanding the City 
Council’s prescription of “non-denominational” 
prayer and proscription of the name of Jesus, are 
each crafted and offered by individual City Council 
members at its meetings.   
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Indeed, under the Fourth Circuit’s 
formulation the City Council could have crafted a 
complete prayer and required individual Councilors 
to recite the scripted prayer on the Council’s behalf.  
Such a prescription of prayer would be 
unprecedented in Establishment Clause history.   

 
The policy is also defective because the City 

Council, by permitting only “nondenominational” 
prayer,” has inserted itself into an ecclesiastical 
realm.  This realm is beyond its competence to 
define, and the City Council’s actions have granted 
government officials “virtually unrestrained power” 
to enforce what is otherwise a highly ambiguous and 
ill-defined term. 

  
Finally, this Court has not addressed 

legislative prayer since its 1983 decision in Marsh v. 
Chambers.  Over the past 25 years, the lower courts 
have diligently permitted such prayers but have too 
often imposed additional restrictions never 
envisioned by this Court. In attempting to square 
the legitimacy of legislative prayer with the 
perceived boundaries of the Establishment Clause, 
courts like the Fourth Circuit have now effectively 
imposed a prescribed framework for prayers offered 
by individuals at legislative meetings, which permits 
mention of some forms of denominational deities 
such as “Almighty Father” and “most merciful 
Father,” but proscribes any use whatsoever of the 
name of Jesus Christ, even when there is no 
evidence that anyone has used the prayer 
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opportunity to proselytize or advance one religion at 
the expense of another.4 

   
This Court should grant review for all of these 

reasons and reverse the Fourth Circuit’s decision.   
 

I. The Fourth Circuit’s Decision Conflicts 
With This Court’s Government Speech 
Jurisprudence. 

 
In the relatively short lifespan of the 

government speech doctrine, this Court has never 
deemed legislative prayer to constitute government 
speech and should  not do so now. The government 
speech doctrine has been applied where the 
government controls the actual content of the 
speech, but it has not been applied in circumstances 
like this case, where individual City Council 
members personally compose the content of their 
prayers and where the government itself cannot, as 
a nonbelieving entity, even constitutionally offer a 

                                                 
4   The Court of Appeals justified the City Council’s 

policy on grounds that it advanced “the rich religious heritage 
of our country in a fashion that was designed to include 
members of the community, rather than to proselytize.”  (App., 
p. A-9).   But Marsh says that government should avoid parsing 
prayers unless the prayer proselytizes or seeks to advance a 
particular religion to the exclusion of others, Marsh v. 
Chambers, 463 U.S. 783, 795 (1983), and Lee states that 
government should, in any event, entirely avoid prescribing 
official prayer. Lee v. Weisman, 505 U.S. 577, 588 (1992).  The 
Fourth Circuit has undertaken that analysis where the 
circumstances warrant it. See, e.g., Wynne v. Town of Great 
Falls, 376 F.3d 292 (4th Cir. 2004) (observing that the trial 
court made detailed factual findings regarding the 
impermissible exploitation of the prayer opportunity). 
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prayer.5  In each of the instances where the doctrine 
has been applied, the government was indisputably 
the speaker and dictated the precise content of each 
communication.6  But when it comes to religious 
speech, and even legislative prayer, the message is 
“spoken” contemporaneously by a specific individual 
who is the “speaker” or “author” of the religious 

                                                 
5 See Johanns v. Livestock Marketing Ass’n, 544 U.S. 

550, 560-61 (2005) (finding beef advertising campaign 
constituted government speech where “[t]he message set out in 
the beef promotions is from beginning to end the message 
established by the Federal Government” and “the record 
demonstrates that the Secretary exercises final approval 
authority over every word used in every promotional 
campaign”).  Likewise, where the government speaks through 
its military recruiters or funds family planning counseling by 
medical doctors this Court has concluded that such 
communications also constitute government speech.  Rumsfeld 
v. Forum for Academic and Institutional Rights, Inc., 126 S. Ct. 
1297 (2006) (military recruiters);  Rust v. Sullivan, 500 U.S. 
173 (1991) (family planning counseling). 
 

6  In the context of the Establishment Clauses, this 
Court has addressed circumstances where the government may 
“speak” through the display of symbols, such as crèches or the 
Ten Commandments.  In each of these contexts, the Supreme 
Court has both upheld such displays and struck them down as 
unconstitutional.  See  Van Orden, 125 S. Ct. 2854 (upholding 
Ten Commandments display); McCreary County v. American 
Civil Liberties Union of Ky., 125 S. Ct. 2722 (2005) (finding Ten 
Commandments display unconstitutional);  County of 
Allegheny v. American Civil Liberties Union, Greater 
Pittsburgh Chapter, 492 U.S. 573 (finding display of crèche in 
courthouse unconstitutional);  Lynch v. Donnelly, 465 U.S. 668 
(1984) (upholding display of crèche on public grounds).  In none 
of these cases, however, was the message individually spoken 
or composed in a framework where other individuals were also 
permitted to advance individually composed religious 
messages. 
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message in the context of other similarly-situated 
individuals who do the same thing.  To call this 
“government speech” is to create a legal fiction that 
is not sustainable on the facts and should not be 
incorporated into the law.   

 
Outside the school context, this Court has 

never found prayer or other “official” acts of worship 
by an identifiable individual to be “government 
speech.”7  And even in the school context, whenever 
the Court has detected any indication that the 
prayers constituted “government speech” because 
their content was effectively prescribed or proscribed 
by the state, it has ruled that such prayers are 
unconstitutional.  See, e.g.,  Santa Fe Independent 
School Dist. v. Doe, 530 U.S. 290 (2000) (striking 
down prayers at school football games); Lee v. 
Weisman, 505 U.S. 577 (1992) (striking down 
officially sponsored graduation prayers).  In sum, 
there is no precedent from this Court supporting the 
conclusion that a legislative prayer offered by an 
identifiable individual constitutes “government 
speech.” 

   
The reason, of course, is that this Court has 

embraced a long-standing prohibition barring the 
government from dictating the content of “official” 
prayer.  As Justice Kennedy concluded in Lee v. 
Weisman, “[i]t is a cornerstone principle of our 
Establishment Clause jurisprudence that it is no 
part of the business of government to compose official 

                                                 
7 In Marsh v. Chambers, 463 U.S. 783, this Court never 

considered whether the legislative prayers were private or 
government speech, although it conducted its analysis under 
the rubric of the Establishment Clause. 
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prayers for any group of the American people to recite 
as a part of a religious program carried on by 
government .… The First Amendment’s Religion 
Clauses mean that religious beliefs and religious 
expression are too precious to be either proscribed or 
prescribed by the State.”  505 U.S. at 588-90 
(emphasis added).    

 
In light of this mandate, it is clear that the 

government may not itself “pray” or prescribe 
prayer. Thus, it may not dictate the content of a 
prayer, and legislative prayer therefore cannot be 
government speech.  The Fourth Circuit’s decision is 
contrary to the authorities of this Court, and this 
Court should grant review to establish clearly and 
unmistakeably that legislative prayer is not 
government speech.8 

  

                                                 
8 In Planned Parenthood of South Carolina Inc. v. Rose, 

361 F.3d 786 (4th Cir. 2004), the Fourth Circuit observed that 
some speech may be neither wholly government speech nor 
wholly private speech but rather a form of “hybrid” speech 
incorporating elements of both government and private speech.  
The Rose court held that such hybrid speech was entitled to the 
same protections from viewpoint discrimination that private 
speech enjoys.  Thus, should this Court determine that 
Councilor Turner’s prayers are not purely private speech, it 
should grant review, in the alternative, to determine whether 
legislative prayer constitutes such “hybrid” speech (and is 
therefore protected from viewpoint discrimination). 
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II. The Fourth Circuit’s Holding Directly 
Conflicts With This Court’s Decisions 
Barring Viewpoint Discrimination, Even 
When Such Discrimination is Inspired by 
a Desire to Avoid an Establishment 
Clause Violation. 
 
Whether or not legislative prayer is 

“government speech,” the panel decision below 
directly conflicts with the principles in this Court’s 
decisions prohibiting religious viewpoint 
discrimination. This Court consistently has held that 
government may not target or censor speech solely 
because of the speaker’s religious viewpoint.9  For 
example, in Rosenberger, the refusal of the 
University of Virginia Student Activity Fund to fund 
Wide Awake, a religious magazine, was 
impermissible because the refusal was based solely 
on the religious viewpoint of the magazine. Id. at 
828-37.  In its decision, the Court also found that 

                                                 
9  Rosenberger v. Rector and Visitors of the Univ. of Va., 

515 U.S. 819, 829 (1995) (holding that “[t]he government must 
abstain from regulating speech when the specific motivating 
ideology or the opinion or perspective of the speaker is the 
rationale for the restriction” and recognizing that this doctrine 
prohibits regulation of religious viewpoints);  Lamb’s Chapel v. 
Center Moriches Union Free School Dist., 508 U.S. 384, 393-94 
(1993) (“It discriminates on the basis of viewpoint to permit 
school property to be used for the presentation of all views 
about family issues and child rearing except those dealing with 
the subject matter from a religious standpoint.”);  Widmar v. 
Vincent, 454 U.S. 263, 276 (1981) (“[W]e are unable to 
recognize the State’s interest as sufficiently ‘compelling’ to 
justify content-based discrimination against respondents’ 
religious speech.”). 
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scrutinizing the student speech for religious content 
raised “the specter of governmental censorship, to 
ensure that all student writings and publications 
meet some baseline standard of secular orthodoxy.”  
Id.   And even if the prayer in the present case were 
“government speech,” government may not apply a 
policy in a manner that discriminates based on 
viewpoint by permitting one set of City Council 
members to pray in the name of their preferred 
denominational deity and at the same time proscribe 
Councilor Turner from praying in the name of his.10 

 
This Court’s analysis in Rosenberger (and in 

the prior decisions of Widmar and Lamb’s Chapel) 
confirms that the City Council’s “non-
denominational” prayer policy is unconstitutional. 
Here, as in Rosenberger, the City Council opened a 
forum for prayer at its meetings and by historic 
tradition and practice established a procedure 
whereby individual City Council members, as the 
class of permissible speakers in the forum, were 
                                                 

10  See Sons of Confederate Veterans v. Commissioner of 
the Virginia Dep’t of Motor Vehicles, 305 F.3d 241, 242 (4th 
Cir. 2002) (Wilkinson, C.J., concurring in the denial of 
rehearing en banc) (“When a legislative majority singles out a 
minority viewpoint in such pointed fashion, free speech values 
cannot help but be implicated.”); Id. at 245  (Luttig, J., 
respecting the denial of rehearing en banc) (“[T]he particular 
speech at issue in this case is neither exclusively that of the 
private individual nor exclusively that of the government, but, 
rather, hybrid speech of both” triggering potential unlawful 
viewpoint discrimination); Planned Parenthood v. Rose, 373 
F.3d 580, 581 (4th Cir. 2004) (Wilkinson, J., concurring in the 
denial of rehearing en banc) (“It is quite another for the state to 
privilege private speech on one side—and one side only—of a 
fundamental moral, religious, or political controversy.”).    

 



 20

permitted to offer individually-composed prayers on 
a rotating basis.  Councilor Turner, as a member of 
the Council, was within the class of permissible 
speakers in the forum.  His prayers fit the general 
content permitted within the forum (i.e., he is not 
proffering, for example, readings from his favorite 
novels).11 Under these circumstances, the City 
Council may not adopt a policy, and enforce it, 
specifically to censor Councilor Turner’s religious 
viewpoint unless the Council’s action survives “strict 
scrutiny” – in other words, unless (i) the censorship 
is justified by a compelling state interest, and (ii) it 
is narrowly tailored (the two primary components in 
the “strict scrutiny” analysis).  Widmar, 454 U.S. at 
269-70. 

 
Unquestionably, the City Council’s policy was 

aimed directly at Councilor Turner and his practice 
of closing prayer in the name of Jesus Christ.  
Unquestionably, after the policy was adopted, other 
City Council members were permitted to pray in the 
name of other deities and to utter prayers reflecting 
denominational influences (see note 2 above and 
accompanying text), whereas Councilor Turner was 
excluded from praying.  The policy’s targeting of 
Councilor Turner’s prayers is not supported by any 
compelling state interest.  Indeed, since Rosenberger 

                                                 
11 See Rosenberger, 515 U.S. at 829-30 (recognizing the 

distinction between “on the one hand, content discrimination, 
which may be permissible if it preserves the purposes of that 
limited forum, and, on the other hand, viewpoint 
discrimination, which is presumed impermissible when 
directed against speech otherwise within the forum’s 
limitations”). 
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vitiates any suggestion that fear of an Establishment 
Clause violation would be a compelling state 
interest, the City Council has no justifiable 
compelling interest to sustain its policy, and its 
actions constitute unconstitutional viewpoint 
discrimination, even if the legislative prayer were 
“government speech.” 

 
III. The Fourth Circuit’s Decision Conflicts 

With This Court’s Prior Rulings That the 
State May Not Prescribe or Proscribe the 
Content of An Official Prayer. 

 
This Court should also grant certiorari in this 

case because the City of Frederickburg has 
promulgated a policy that, in effect, prescribes a 
mode of prayer advancing a faith that promotes “the 
shared conviction that there is an ethic and a 
morality which transcend human invention, the 
sense of community and purpose sought by all decent 
societies.” Lee v. Weisman, 505 U.S. 577, 588 (1992). 
As noted above, this Court has expressly held that 
government officials may not prescribe or proscribe 
the content of such official prayers, even when 
motivated by an effort to ensure that such prayers 
are “nonsectarian.” Id.  In light of this authority, the 
City Council’s adoption and application of its policy 
violates the Establishment Clause prohibition on 
government prescription of official prayers, and the 
Fourth Circuit’s decision directly conflicts with this 
holding. 

 
In Lee, this Court considered a challenge to a 

high school graduation prayer policy.  In that case, 
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the school district invited a rabbi to give the prayer, 
provided him with a booklet titled “Guidelines for 
Civic Occasions” and “advised him that his prayers 
should be nonsectarian.”  Id. at 588. In a majority 
opinion authored by Justice Kennedy, this Court 
observed as follows: 

 
It is a cornerstone principle of 

our Establishment Clause 
jurisprudence that it is no part of the 
business of government to compose 
official prayers for any group of the 
American people to recite as a part of a 
religious program carried on by 
government … and that is what the 
school officials attempted to do.   

 
 . . . .We are asked to recognize 
the existence of a practice of 
nonsectarian prayer, prayer within the 
embrace of what is known as the Judeo-
Christian tradition, prayer which is 
more acceptable than one which, for 
example, makes explicit references to 
the God of Israel, or to Jesus Christ, or 
to a patron saint. . . . If common ground 
can be defined with permits once 
conflicting faiths to express the shared 
conviction that there is an ethic and a 
morality which transcend human 
invention, the sense of community and 
purpose sought by all decent societies 
might be advanced.  But though the 
First Amendment does not allow the 
government to stifle prayers which 
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aspire to these ends, neither does it 
permit the government to undertake that 
task for itself. 
 
 The First Amendment’s Religion 
Clauses mean that religious beliefs and 
religious expression are too precious to 
be either proscribed or prescribed by 
the State.     
. . . . And these same precedents caution 
us to measure the idea of a civic religion 
against the central meaning of the 
Religion Clauses of the First 
Amendment, which that all creeds must 
be tolerated and none favored.  The 
suggestion that government may 
establish an official or civic religion as a 
means of avoiding the establishment of 
a religion with more specific creeds 
strikes us as a contradiction that cannot 
be accepted.  

 
Id. at 588-90 (emphasis added and internal citations 
omitted).  Notwithstanding this broad admonition 
from this Court, the Fourth Circuit found that the 
proscription of the content of an official prayer was 
permitted because the City Council’s policy was 
“designed to make the prayers accessible to people 
who come from a variety of backgrounds, not to 
exclude or disparage a particular faith.”  (App. A, p. 
6).  This holding directly conflicts with this Court’s 
Establishment Clause jurisprudence, and this Court 
should grant review to clarify that the City of 
Fredericksburg in its misguided policy cannot 
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establish civil religion through a policy permitting 
only “non-denominational” prayer. 

 
IV. The Fourth Circuit’s Decision Conflicts 

With This Court’s Authority Striking 
Down Unconstitutionally Vague and 
Overly Broad Policies Censoring Speech. 

 
The City Council’s failure to define adequately 

what is and is not “non-denominational” prayer also 
presents a serious constitutional question. It goes 
without saying that government is not qualified to 
make ecclesiastical judgments.  In this case, not only 
has the City Council established a religious test, it 
has failed to define what is and what is not “non-
denominational,” and it has failed to designate the 
person tasked with deciding this fundamental 
question.  This Court should therefore grant review 
to determine whether the City Council has 
improperly entangled itself in ecclesiastical 
questions in a manner that grants “virtually 
unrestrained power” to governmental officials to act 
in an area that is far beyond their qualifications and 
competence. 

 
This Court has found that vague and overly 

broad policies infringing Free speech violate the 
Constitution when government officials are given 
virtually unrestrained power to censor speech. See 
Board of Airport Commissioners v. Jews for Jesus, 
Inc., 482 U.S. 569 (1987) (Airport policy banning 
“nonairport related” speech was void on its face for 
vagueness and overbreadth.)  The concerns 
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expressed by this Court in Jews for Jesus are 
heightened here since the government is attempting 
to apply the undefined, and highly ambiguous, 
religious term “non-denominational.”  It throws 
government officials into a “murky” thicket (id. at 
576) which, if permitted, grants them “virtually 
unrestrained power” where the “opportunity for 
abuse . . . is self-evident.”  Id.  

 
The City Attorney memorandum setting forth 

the recommendation ultimately adopted by the 
Council stated as follows: 

 
Council may continue to offer a non-
denominational prayer, seeking God’s 
blessing on the governing body and His 
assistance in conducting the work on 
the City, as part of its official meeting.  
At this time, there is no clear legal 
authority to permit a denominational 
prayer—one invoking Jesus Christ, for 
example—as part of the official 
meeting. 

  
In addition, during the November 8, 2005 

meeting the motion voted upon and approved was to 
continue offering “non-denominational” prayers.  
Thus, the touchstone for whether a Council Member 
is permitted to pray is a governmental 
determination as to whether his or her prayer will 
be, or is expected to be, “non-denominational” in 
content. 

 
The policy’s reliance on the undefined term 

“non-denominational” – which has no settled 
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meaning in jurisprudence – fails to satisfy 
constitutional standards.  The City Council may 
classify virtually any religious speech as 
“denominational” given the vagueness of the term. 
To cite just a few examples of the vagueness of the 
policy, Councilors have made multiple references to 
“Almighty God” and “most merciful Father” since the 
passage of the policy in November 2005.12  It is not 
clear why these references would not be considered 
denominational and in violation of the policy since 
they each have characteristics unique to the 
traditions of specific religious faiths – for example, 
the term “Father” implies a son, which in the 
Christian faith is Jesus Christ.  Likewise, the 
content of most of the prayers offered by City 
Council members reflects denominational 
assumptions and predilections.  See note 2, supra. 

                                                 
12  Similar troubling questions have been raised in 

appeals of other recent legislative prayer cases challenging 
prayer mentioning the name of Jesus Christ.  For example, the 
following questions were reportedly raised at oral argument 
before the United States Court of Appeals for the Eleventh 
Circuit on August 19, 2008, in the appeal of Pelphrey v. Cobb 
County, Record No.’s 07-13611 & 07-13665 (11th Cir. 2008): (1) 
“What about King of Kings? Is that sectarian? What about Lord 
of Lords? The God of Abraham? What about the God of 
Abraham, Moses, Jesus and Muhammad? Or Heavenly Father 
(noting that ‘Heavenly Father’ could refer to the Divine 
Trinity)”; (2) “Does the county need to get a copy of a prayer 
before it’s given to make sure it’s not sectarian? How can this 
be done “without some sort of censorship?”; (3) “If some prayers 
must be edited and ‘watered down’ to make sure they are not 
identified with a certain denomination, isn’t it just government 
prayer?”  See Rankin, Court Hears Arguments Over Prayers at 
Cobb Commission, Atlanta Journal-Constitution, August 20, 
2008. 
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The only conclusion one can draw from these 
references is that the City Council is free to classify 
any prayer with which they disagree as violating 
their policy – which renders the policy 
unconstitutional on an as applied basis as well. 

 
Furthermore, fixed meaning for the term used 

in the new policy is elusive.  The word “non-
denominational” is generally undefined, other than 
as the reverse of “denominational.”  The latter term 
means “sponsored by, or under the control of, a 
religious denomination; sectarian.”  Webster’s New 
World Dictionary (2d College Ed. 1980).  Under this 
definition, prayer not “sponsored by or under the 
control of a religious denomination” would 
potentially be permissible under the policy.  And to 
the extent the policy intended to use the term 
“nonsectarian,” this Court in Lee has precluded that 
choice.13 

 
In sum, the term “non-denominational” is 

vague and overly broad.  It is not only capable of 
conflicting interpretations (and, in fact, given the 
current prayers in City Council, apparently has little 
settled meaning), but the term “denominational” 
describes conduct that does not violate the 
Establishment Clause (as recognized by this Court 
in Marsh when it refused to preclude the Nebraska 
state legislature from employing a chaplain of one 

                                                 
13 City Council members are limited, apparently, not 

only from using language in their prayers that violates the 
Establishment Clause but also language that does not conflict 
with it.  And there is no direction given for where the line is 
with any given prayer – presumably somewhere in a vast sea of 
gray between the terms “merciful Father” and “Jesus Christ.” 
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denomination for many years). Given this vagueness 
and overbreadth, the City Council has virtually 
unbridled discretion to censor prayers with which it 
does not agree.  And such unbridled discretion, as 
this Court has recognized, violates the First 
Amendment.  Thus, this Court should grant review 
to consider whether in light of these demonstrated 
deficiencies, the City Council prayer policy is 
unconstitutionally vague and overbroad.     

 
V. This Court Has Not Addressed 

Legislative Prayer In Over 25 Years – as 
the Decision Below Illustrates, Lower 
Court Legislative Prayer Jurisprudence 
Has Increasingly Abandoned the 
Principles Announced in Marsh v. 
Chambers.     

 
This Court has not addressed legislative 

prayer since its decision in Marsh v. Chambers, 463 
U.S. 783 (1983), where it found that prayer offered 
by a Presbyterian chaplain employed by the 
Nebraska Unicameral to open each session of the 
legislature did not violate the Establishment Clause.  
In deciding that case, this Court explicitly declined 
the plaintiff’s request to delve into the content of the 
specific prayers offered.  Instead, it observed that, 
“[t]he content of the prayer is not of concern to 
judges” unless the prayer opportunity “has been 
exploited to proselytize or advance any one … faith 
or belief.”  Id. at 794-95.  In the absence of any such 
evidence, this Court held that, “it is not for us to 
embark on a sensitive evaluation or to parse the 
content of a particular prayer.” Id. at 795.  
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Despite this Court’s expressed precautions, 
municipalities, state entities and lower courts, as the 
Fourth Circuit’s decision illustrates, have 
nevertheless focused on the content of specific 
prayers, even without making any prior 
determination under the criteria advanced in Marsh 
as to whether the prayer is proselytizing or exploits 
one religion over another.14  State entities like the 
City Council have instead passed unconstitutional 
policies that discriminate against the viewpoints 
expressed by those praying from different religious 
backgrounds.  None of these outcomes was 
anticipated by this Court’s ruling in Marsh, and, in 
fact, the language of Marsh seems to assume 
diversity in legislative prayer. These departures 
from Marsh have also sparked widespread scholarly 

                                                 
14   See, e.g., Wynne v. Town of Great Falls, supra note 

4, 376 F.3d 292; Simpson v. Chesterfield County Bd. of Sup’rs, 
404 F.3d 276 (4th Cir. 2005), cert. denied, 126 S. Ct. 426 (2005) 
(holding that county program inviting outside ministers to 
provide legislative prayer was government speech);  Hinrichs v. 
Bosma, 440 F.3d 393 (7th Cir. 2006) (voting 2-1 to uphold stay 
forbidding invocation of sectarian references) (Kanne, J., 
dissenting) rev’d sub nom, Hinrichs v. Speaker of the House of 
Representatives of the Ind. Gen. Assembly, 2007 U.S. App. 
LEXIS 25363 (7th Cir. 2007); Doe v. Tangipahoa Parish Sch. 
Bd., 473 F.3d 188 (5th Cir. 2007) (voting 2-1 to forbid 
invocation with sectarian references) (Clement, J., dissenting); 
494 F.3d 494, 497 (5th Cir. 2007) (rev’d on different grounds); 
But see Pelphrey v. Cobb County, 410 F. Supp. 2d 1324, 1334 n. 
10 (N.D. Ga. 2006) (“[I]solated sectarian references, without 
more, [are] insufficient to find prayer violated prohibitions of 
Marsh”) (citing Newdow v. Bush, 355 F. Supp. 2d 265, 289 
(D.C. Cir. 2005)); Pelphrey v. Cobb County, Record No.’s 07-
13611 & 07-13665 (11th Cir. 2008). 
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comment.15  Rather than permitting the dumbing 
down of legislative prayer to a civil religion that robs 
the nation of its diversity and the opportunity for 
religious tolerance and accommodation, this Court 
should grant review in this case to restore the 
principles of Marsh and to acknowledge that the 
Establishment Clause does not require that 
legislative prayer extinguish the diversity of 
religious viewpoints in our country. 

 

                                                 
15 See, e.g., Christopher C. Lund, Marsh v. Chambers 

Revisited: The Second Generation of Legislative Prayer Cases 
(forthcoming 2009); Kenneth A. Klukowski, In Whose Name We 
Pray: Fixing the Establishment Clause Train Wreck Involving 
Legislative Prayer, 6 Georgetown J.L. & Pub. Pol’y 218 (2008); 
Robert Luther III & David B. Caddell, Breaking Away from the 
“Prayer Police”: Why the First Amendment Permits Sectarian 
Legislative Prayer and Demands a “Practice Focused” Analysis, 
48 Santa Clara L. Rev. 569 (2008); Robert J. Delahunty, 
“Varied Carols”: Legislative Prayer in a Pluralist Polity, 40 
Creighton L. Rev. 517 (2006-07); Anne Abrell, Note: Just a 
Little Talk With Jesus: Reaching the Limits of the Legislative 
Prayer Exception, 42 Val. U. L. Rev. 145 (2007); Jeremy G. 
Mallory, Comment: “An Officer of the House Which Chooses 
Him, and Nothing More”: How Should Marsh v. Chambers 
Apply to Rotating Chaplains?, 73 U. Chi. L. Rev. 1421 (2006).   
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CONCLUSION 
 
 This Court should grant review. 
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a sectarian prayer. While Turner is the literal 
speaker, he is allowed to speak only by virtue of his 
role as a Council member. Council members are the 
only ones allowed to give the Call to Order. 
 
 The only factor about which there is any 
question is whether the government or the Council 
member who delivers the prayer bears the ultimate 
responsibility for its content. 
 
 In the prayers Turner offered before the 
current prayer policy was adopted, he prayed, “As we 
are about the business of this locality, we ask Lord 
God, that you will cleanse our hearts and our minds 
that we make the right decisions that's best suited 
for this locality.”  JA 489. 
 
 It is true that Turner and the other Council 
members take some personal responsibility for their 
Call to Order prayers. But given the focus of the 
prayers on government business at the opening of 
the Council's meetings, we agree with the District 
Court that the prayers at issue are government 
speech. 
 
 Turner has not cited a single case in which a 
legislative prayer was treated as individual or 
private speech. Indeed, the Fourth Circuit has 
determined that more difficult cases than this one 
should be classified as government speech. For 
instance, in Simpson v. Chesterfield County Board of 
Supervisors, 404 F.3d 276 (4th Cir.2005), the Board 
of Supervisors invited religious leaders from 
congregations throughout Chesterfield County to 
give prayers on a rotating basis. Id. at 279.   The 
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identity of the speaker, and the responsibility for the 
speech, was, in that case, less clearly attributable to 
the government than the speech here, because the 
speakers there were not government officials. 
Simpson nonetheless held that “the speech ... was 
government speech.”  Id.  at 288. 
 

III. 
 
 Turner claims that, under the Establishment 
Clause, the government may not dictate the content 
of official prayers. He points to Lee v. Weisman, 505 
U.S. 577 (1992) which held that a school principal, 
who directed a rabbi to deliver a nonsectarian 
prayer, violated the Establishment Clause. The 
Court explained that “[i]t is a cornerstone principle 
of our Establishment Clause jurisprudence that ‘it is 
no part of the business of government to compose 
official prayers for any group of the American people 
to recite as a part of a religious program carried on 
by government.’ ”Id. at 588 (quoting Engel v. Vitale, 
370 U.S. 421, 425). Thus, Turner says, the 
government cannot require that nonsectarian 
prayers be given. 
 
 Turner’s argument misses the mark. As the 
Lee Court went on to explain, the school's direction 
to deliver a nonsectarian prayer was a “good-faith 
attempt to ensure that the sectarianism which is so 
often the flashpoint for religious animosity [was] 
removed from the graduation ceremony.”  Id. But the 
Establishment Clause question that was raised was 
not whether the school had made a good-faith 
attempt to accommodate other religions; instead, the 
question was “the legitimacy of its undertaking that 
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enterprise at all when the object is to produce a 
prayer to be used in a formal religious exercise 
which students, for all practical purposes, are 
obliged to attend.”  Id. at 589.   We do not read Lee 
as holding that a government cannot require 
legislative prayers to be nonsectarian. Instead, Lee 
established that government cannot compel students 
to participate in a religious exercise as part of a 
school program. 
 
 The Supreme Court of the United States has 
treated legislative prayer differently from prayer at 
school events: “[T]here can be no doubt that the 
practice of opening legislative sessions with prayer 
has become part of the fabric of our society. To 
invoke Divine guidance on a public body entrusted 
with making the laws is not, in these circumstances, 
an ‘establishment’ of religion or a step toward 
establishment.' ”  Marsh v. Chambers, 463 U.S. 783, 
792 (1983) Opening prayers need not serve a 
proselytizing function, and often are an 
“acknowledgement of beliefs widely held among the 
people of this country.”  Id. So long as the prayer is 
not used to advance a particular religion or to 
disparage another faith or belief, courts ought not to 
“parse the content of a particular prayer.”  Id. at 795; 
  see also Wynne v. Town of Great Falls, 376 F.3d 
292, 298 (4th Cir.2004). 
 
 We need not decide whether the 
Establishment Clause compelled the Council to 
adopt their legislative prayer policy, because the 
Establishment Clause does not absolutely dictate the 
form of legislative prayer. In Marsh, the legislature 
employed a single chaplain and printed the prayers 
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he offered in prayerbooks at public expense. By 
contrast, the legislature in Simpson allowed a 
diverse group of church leaders from around the 
community to give prayers at open meetings. 
Simpson, 404 F.3d at 279.   Both varieties of 
legislative prayer were found constitutional. The 
prayers in both cases shared a common 
characteristic: they recognized the rich religious 
heritage of our country in a fashion that was 
designed to include members of the community, 
rather than to proselytize. 
 
 The Council's decision to provide only 
nonsectarian legislative prayers places it squarely 
within the range of conduct permitted by Marsh and 
Simpson.   The restriction that prayers be 
nonsectarian in nature is designed to make the 
prayers accessible to people who come from a variety 
of backgrounds, not to exclude or disparage a 
particular faith. The Council's decision to open its 
legislative meetings with nondenominational 
prayers does not violate the Establishment Clause. 
 

IV. 
 
Appellant also argues that the prayer policy violates 
his Free Exercise and First Amendment rights. As 
Simpson explained: 
 

[T]his issue turns on the 
characterization of the invocation as 
government speech.... The invocation is 
not intended for the exchange of views 
or other public discourse. Nor is it 
intended for the exercise of one's 
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.1991) (quoting Matsushita Elec. Indus. Co. v. Zenith 
Radio Corp., 475 U.S. 574, 587 (1986)). 
 
 After the movant has met its burden of 
showing that no genuine issue of material fact exists, 
the non-moving party may not rest on its pleadings, 
but must come forward with specific facts showing 
that evidence exists to support its claims and that 
there is a genuine issue for trial. Celotex, 477 U.S. at 
324. “Rule 56(e) permits a proper summary 
judgment motion to be opposed by any of the kinds of 
evidentiary materials listed in Rule 56(c), except the 
mere pleadings themselves.” Id. A mere scintilla of 
evidence in support of the plaintiff's claim is not 
sufficient. Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 252 (1986). There must be enough facts to 
support a verdict for him. Id. at 252-54. 
 

III. 
 
A. Councilor Turner's opening prayer is 
government speech. 
 
 The parties dispute whether Councilor 
Turner’s speech is “government speech” or private 
speech. Plaintiff contends the opening prayer is 
private speech, and the City Council's measure 
impermissibly censors his speech based on his 
religious viewpoint. Defendants argue Councilor 
Turner’s sectarian prayer is government speech that 
endorses a specific religion and thus violates the 
Establishment Clause. 
 
 There is a “crucial difference between 
government speech endorsing religion, which the 



 A-16 

Establishment Clause forbids, and private speech 
endorsing religion which the Free Speech and Free 
Exercise Clause protect.” Santa Fe Indep. Sch. Dist. 
v. Doe, 530 U.S. 290, 302 (2000) (quoting Bd. of 
Educ. v. Mergens, 496 U.S. 226, 250 (1990) 
(emphasis in original)). If the opening prayer is 
“government speech,” the First Amendment 
guarantees with respect to free expression and 
exercise of religion are not implicated. “No individual 
has a First Amendment right to offer an official 
prayer reflecting his personal beliefs.” Hinrichs v. 
Bosma, 410 F.Supp.2d 745, 750 (S.D.Ind.2006) 
 
 Plaintiff contends that he offers his prayer in 
his individual capacity and not on behalf of the 
entire City Council. Plaintiff contends the central 
purpose of the City Council meeting it to serve both 
the Council members and the public. Plaintiff 
further asserts the Council members historically 
exercised full editorial control over the content of the 
prayers, and the City Council members are the 
literal speakers. Finally, Plaintiff states the City 
Council members bear the ultimate responsibility for 
their prayers. Therefore, Councilor Turner contends 
his prayers are private speech, or at a minimum 
hybrid speech. 
 
 In order to determine the character of 
Plaintiff’s speech, this Court looks at the purpose 
and effect of the opening prayer. Plaintiff’s 
characterization of his speech ignores the primary 
purpose of the prayer, and the effect it has on others. 
First, the central purpose of the program in which 
the speech occurs is to conduct City Council 
business. Second, the local government can (and 
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must, to comply with the Establishment Clause) 
exercise editorial control over the speech's content. 
Third, the identity of the speaker, Councilor Turner 
is a government official, acting in his official 
capacity. Contrary to Councilor Turner’s assertions, 
the ultimate responsibility for the content of the 
speech, rests upon the City Council on whose behalf 
the prayer is offered. Additionally, the Mayor 
presides over the City Council meetings in his 
official capacity, and recognizes individual Council 
members to deliver the City Council’s opening 
prayer. The prayer may not be offered without the 
Mayor’s permission. The prayer by the City Council 
member is an official agenda item, listed on the 
meeting agendas. In similar situations, other courts, 
including the Fourth Circuit have held that 
legislative prayer such as Councilor Turner’s, is 
government speech. See Simpson v. Chesterfield 
County Bd. of Supervisors, 404 F.3d 276, 288 (4th 
Cir.2005) (holding the opening prayer of the county 
board was government speech, where it was not 
intended for public discourse). See also Hinrichs, 410 
F.Supp.2d at 750 (holding the opening prayer of the 
state legislature was government speech where the 
speaker of the house “control[led] access to this 
particular ... forum for official prayer” and had “not 
attempted to create a public forum in which all 
[we]re welcome to express their faiths”). Considering 
both the purpose and effect of the opening prayer, 
Councilor Turner’s opening prayer is government 
speech, and thus, the First Amendment guarantees 
are not implicated. 
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B. Since the opening prayer is government 
speech, it must abide by the mandates of the 
Establishment Clause. 
 
 The First Amendment, made applicable to the 
states through the Fourteenth Amendment, provides 
that “Congress shall make no law respecting an 
establishment of religion or prohibiting the free 
exercise thereof....”U.S. Const. amend. I.. Because 
the City Council's opening prayer is government 
speech, it must make content-based decisions, 
subject only to the proscriptions of the 
Establishment Clause. See Rosenberger v. Rector & 
Visitors of Univ. of Va., 515 U.S. 819, 820 (1995). 
The City Council can restrict what is said on its 
behalf during the opening prayer without infringing 
on the speaker's viewpoint. Id. 
 
 1. The Supreme Court and this circuit 
 require that legislative prayer be 
 nonsectarian. 
 
 The Supreme Court has established in Marsh 
v. Chambers, that the Establishment Clause permits 
a legislative body to invoke divine guidance as the 
City Council has done before engaging in its public 
business. 463 U.S. 783, 792 (1983) (defining a 
legislative prayer as an act to “invoke Divine 
guidance on a public body entrusted with making 
laws....”). The Marsh Court emphasized, that 
although legislative prayers do not “establish” 
religion, legislative bodies must ensure that any 
opening prayers are “nonsectarian.”  Id. at 793. 
Notably, the Supreme Court has read Marsh as 
respecting the tradition of legislative prayer, while 
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precluding sectarian prayer. In County of Allegheny 
v. ACLU, the Supreme Court held unconstitutional 
the display of a creche in a county courthouse. 492 
U.S. 573 (1989) In Allegheny, the Court explained 
that Marsh “recognized that not even the ‘unique 
history’ of legislative prayer can justify 
contemporary legislative prayers that have the effect 
of affiliating the government with any one specific 
faith or belief.” Id. at 603. 
 
 The Fourth Circuit has also confronted the 
question of sectarian legislative prayer directly. 
Relying on Marsh, in Wynne v. Town Council of 
Great Falls, the Fourth Circuit held that sectarian 
legislative prayers-which invoke the name of a 
certain deity, as Councilor Turner has done here-are 
unconstitutional. 376 F.3d 292, 294 (4th Cir.2004). 
The court's decision in Wynne upholds only 
nonsectarian opening prayer. It stated: 
 

Public officials’ brief invocations of the 
Almighty before engaging in public 
business have always, as the Marsh 
Court so carefully explained, been part 
of our Nation’s history. The Town 
Council of Great Falls remains free to 
engage in such invocations prior to 
Council meetings. The opportunity to 
do so may provide a source of strength 
to believers, and a time of quiet 
reflection for all. 

 
Id. at 302. 
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 The court proceeded to strike down a town’s 
practice of opening city council meetings with 
prayers that ended with supplications like, “in 
Christ's name we pray.”  Id. Councilor Turner 
narrowly interprets Wynne as barring only frequent 
references to Jesus Christ to the exclusion of all 
other deities. He urges this Court to sanction 
isolated references to Jesus Christ in accordance 
with his narrow reading of Wynne. Councilor 
Turner’s adaptation of Wynne, would render the 
Establishment Clause inapplicable as long as a 
legislative prayer did not exceed a certain 
unspecified number or percentage of prayers. 
Despite his suggestion, Wynne does not direct this 
Court to conduct a quantitative analysis of the 
number and percentage of references to a specific 
deity. The Wynne court concluded that the Christian 
prayers at issue violated the rule of Marsh and 
Allegheny, by “affiliating” the government with the 
Christian religion. Id. at 300. Wynne did not restrict 
the number of invocations, rather it “enjoin[ed] the 
Town Council from invoking the name of a specific 
deity associated with any one specific faith or belief 
in prayers given at Town Council Meetings.” 376 
F.3d at 302. 
 
 Wynne’s holding, that the Establishment 
Clause prohibits sectarian legislative prayers, was 
reaffirmed by the Fourth Circuit in Simpson v. 
Chesterfield County Bd. of Supervisors, 404 F.3d 276 
(4th Cir.2005). In Simpson, the court held that a 
local school board's nonsectarian prayers were 
permissible under Marsh and Allegheny, because the 
board’s policy of inviting local clergy did not 
proselytize or advance any one, or disparage any 
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other, faith or belief.1 Councilor Turner's invocations 
of the name of Jesus Christ, whether they are 
sporadic or frequent violates the prohibition against 
sectarian legislative prayer. 
 
 2. The City Council's policy does not  
 violate the Establishment Clause. 
 
 Plaintiff claims that in adopting a 
nonsectarian prayer policy, the City Council violated 
the Establishment Clause by attempting to 
“prescribe or proscribe the content of official 
prayers.” Plaintiff’s theory that the City Council 
violated the Establishment Clause contradicts the 
Fourth Circuit in Wynne, which affirmed an order 
enjoining the town council’s practice of invoking 
names associated with the Christian faith at council 
meetings. Under Plaintiff's theory, the Fourth 
Circuit itself violated the Establishment Clause-by 
allegedly prescribing the content of the prayers-
rather than find the sectarian prayer in violation of 
the Establishment Clause. This is an impracticable 
and inaccurate result. 
 
 Plaintiff relies on the Supreme Court's holding 
in Lee v. Weisman, for the proposition that 
government officials may not prescribe or proscribe 
the content of official prayers, even when motivated 

                                                 
1 Plaintiff seeks to distinguish Simpson by stating the Plaintiff 
in Simpson, a Wiccan leader was outside of the protected class. 
However, in Simpson, all of the prayers at issue were given by 
religious leaders, as opposed to government officials at a local 
government meeting. Yet the Fourth Circuit still considered 
the speech government speech and subject to the restrictions of 
the Establishment Clause. 
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by an effort to ensure that such prayers are 
nonsectarian. 505 U.S. 577 (1992). Plaintiff’s 
reliance on Lee impermissibly broadens its scope. 
Lee involved government-sponsored prayer at a high 
school graduation. In Lee, a high school invited a 
rabbi to give a prayer, but advised him that his 
prayers should be nonsectarian. The Court held that 
such school sponsored prayers were impermissible, 
whether sectarian or nonsectarian. Id. at 588-90.The 
decision was restricted to the school prayer context, 
in which government sponsored prayers are not 
permitted. The Lee Court refused to apply the rule of 
Marsh, to school prayer because of “[i]nherent 
differences between the public school system and a 
session of a state legislature.” Id. at 596. The City 
Council, unlike the public high school at issue in 
Lee, has both the right to offer opening prayers, and 
the obligation to ensure that the prayers are 
nonsectarian. See Snyder v. Murray, 159 F.3d 1227, 
1234 (10th Cir.1998) (stating a legislative body may 
reject an opening prayer that “falls outside the long-
accepted genre of legislative prayer” as defined by 
Marsh); N. Carolina Civil Liberties Union Legal 
Found. v. Constangy, 947 F.2d 1145, 1149 (4th 
Cir.1991) (holding for purposes of the Establishment 
Clause, legislative prayer is to be distinguished from 
such other forms of prayer as court prayer and 
school prayer that may be per se unconstitutional). 
 
 Like Councilman Turner, the Plaintiff in 
Simpson v. Chesterfield County Bd. of Supervisors, 
alleged that by denying her request to deliver the 
opening prayer at a meeting of the Board of 
Supervisors, the County had violated the 
Establishment Clause, the Free Exercise and Free 
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Speech Clauses of the First Amendment and the 
Equal Protection Clause of the Fourteenth 
Amendment. 404 F.3d 276, 287-88 (4th Cir.2005).  
The court in Simpson determined that the County 
had not violated the Establishment Clause in 
excluding Plaintiff from its list of persons permitted 
to deliver prayers. Therefore, the court held the 
“standards for challenges to government speech ... 
require that [plaintiff's] other claims must be 
rejected.” Id. at 288. Similarly, since Councilor 
Turner’s prayer is government speech, his First and 
Fourteenth Amendment claims are rejected. 
 

IV. 
 
 For the foregoing reasons, the Court grants 
Defendants' Motion for Summary Judgment and 
dismisses Councilor Turner’s Complaint. The Court 
hereby denies Plaintiff’s Cross-Motion for Summary 
Judgment. An appropriate Order shall issue. 
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EXCERPTS OF PROCEEDINGS FROM  
FREDERICKSBURG, VIRGINIA CITY COUNCIL 

MEETING 
NOVEMBER 8, 2005 

 
TRANSCRIBED FROM VIDEOTAPE BY  

KATHLEEN L. HNATT, RPR 
JANUARY 4, 2006 

 
APPEARANCES PER NOVEMBER 8, 2005 
MINUTES:   
 
PRESENT: Mayor Thomas J. Tomzak, presiding, 
Vice Mayor William C. Withers, Jr. 
 
  Councilors Deborah L. Girvan, Thomas 
P. Fortune, Hashmel C. Turner, Jr.,  
 
  Matthew J. Kelly, and Kerry P. Devine.   
 
ALSO PRESENT: City Manager Phillip L. 
Rodenberg, City Attorney Kathleen A.  
 
   Dooley, Building and 
Development Services Director T. Michael Naggs,  
 
   Planning and Community 
Development Director Raymond P. Ocel, Jr.,  
 
   Budget Analyst Mark Whitley, 
and Clerk of Council Deborah H. Naggs.   
 
 The Council of the City of Fredericksburg, 
Virginia, met in regular session on Tuesday, 
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November 8, 2005, beginning at 7:30 p.m. in the 
Council Chambers of City hall.   
 
 (The following is an excerpt from the 
beginning of the City Council meeting:  ) 
 
 THE MAYOR: I’d like to call the 
November 8th, 2005 regular session of the 
Fredericksburg City Council to order.  We’ll be led in 
prayer tonight by Counselor Matthew Kelly, and 
tonight we’ll be led in the Pledge of Allegiance by 
Mr. Frank Brooks.   
 
 COUNCILOR MATTHEW KELLY:  Most 
merciful Father, watch over our family, friends and 
neighbors.  We would ask that you bring hope to 
those in despair, bring peace to those in distress, and 
comfort to those in pain.  Watch over and protect our 
men and women in uniform who are serving our 
nation and protecting our freedoms both home and 
abroad.  Let us not forget that we are here to serve 
not be served, and we ask your help in making 
decisions that benefit the entire Fredericksburg 
community.  Amen.   
 

. . . . . . . . . . 
 

 (The following is an excerpt from a subsequent 
proceeding during the City Council meeting:  )   
 
 THE MAYOR: Item 1C, prayer rotation.  
Reverend Turner?   
 
 REVEREND TURNER: Thank you, Mr. 
Mayor.  It’s been a long time coming and as I asked 
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this evening about the prayer and you had someone 
already assigned on the rotation to lead this 
afternoon, but I do desire wholeheartedly to be 
added back to the rotating prayer roster, and it is my 
desire to be able to lead in our next council meeting 
on November the 22nd.   
 THE MAYOR: Thank you, Reverend 
Turner.   
 

. . . . . . . . . . 
 

 (The following is an excerpt from a subsequent 
proceeding during the City  Council meeting:  )   
 
 THE MAYOR: Item 20, transmittal of 
remittal on council prayer.   
 
 MS. KATHLEEN DOOLEY: Yes.  Mr. 
Mayor, this is simply a transmittal of the memo.  I 
think it speaks for itself.  If council members have 
questions about it or if council would like further 
discussion, I’m available.  I would suggest that we 
schedule – if more discussion is required, I would 
suggest that we schedule either a work session or a 
closed session for that.  Other than that, I think it’s 
pretty plain on its face.   
 

. . . . . . . . . . 
 

 (The following is an excerpt from a subsequent 
proceeding during the City Council meeting:  )   
 
 THE MAYOR: Mr. Withers?   
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 MR. WITHERS: All right.  If the motion is 
appropriate, I’d like to make a motion that we accept 
the City Attorney’s recommendation that council 
continue to offer nondenominational prayers seeking 
God’s blessing on the governing body and his 
assistance in governing works of the city as party of 
its official meeting.  I’d like to make that formal 
motion.   
 
 UNIDENTIFIED PERSON: I’ll second 
that.   
 
 THE MAYOR: Reverend Turner?   
 
 REVEREND TURNER: Yes.  Mr. Mayor, I 
will recluse (sic) myself from voting on that because 
it’s pretty much directed toward an action that I 
requested, so I voice my opinion on the matter in 
previous setting so I will not be voting on this.   
 
 THE MAYOR: We have a motion to 
accept the City Attorney’s memo on council prayer.  
It has been seconded, and this motion will be council 
policy if passed.  Is there any further discussion?   
 
 MR. KELLY: One last comment.  Mr. 
Mayor, I have followed the rules on this and will 
continue to do so when I have the prayer duty but, 
again, I’ve kind of voiced my issue on this thing 
regarding – you know, nobody has yet explained to 
me why somebody who believes as they do and ask 
that individual, whoever it may be, to bless the 
entire city, everybody in the city regardless of who 
they are is a bad thing.  So for philosophical reasons, 
I’m going to vote against this motion, but 
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understand that if I continue to do my prayer duty 
and I will continue in rotation, I will follow the letter 
of this.  But philosophically, I’ve still got some issues 
with it.   
 
 MR. WITHERS: May I comment?   
 
 MR. MAYOR: Yes, sir.   
 
 MR. WITHERS: You know, you spoke quite 
eloquently tonight about a need to do things.  I think 
based on the Attorney’s recommendation, I think we 
should all understand why we need to pass this, to 
keep us out of a legal battle that we just don’t need 
to be in.   
 
 MR. KELLY: And I understand, Billy, 
but, again, I think it will pass and I know it will and 
that’s why – again, I’m not going to do anything to 
get us – I will continue when I do my prayer to 
pretty much do the prayer I do, make it 
nondenominational, but I do have a bit of a 
philosophical issue with this.   
 
 MR. WITHERS: I have some too, but it 
doesn’t rise above what we ought to do for the public.   
 
 THE MAYOR: Reverend Turner?   
 
 REVEREND TURNER: Yes.  Mr. Mayor, to 
try to clear it up, I’m just referring back to my free 
speech rights, so that is the reason why I’ve 
requested to be put back in the prayer rotation.  I 
feel that it’s a right that all of us as council members 
have if we desire to be in the rotation roster, so that 
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was the reason why I made that request.  It’s just a 
matter of my free speech and the way that I believe 
is acceptable.   
 
 THE MAYOR: Ms. Girvan?   
 
 MS. GIRVAN: Thank you, Mr. Mayor.  I 
am going to support this memo only because I agree 
with the City Attorney’s caution in that we not be 
the front-runners in litigation to prove our points 
here.  However, I will say that we are individuals 
serving on this council and when we open with 
prayer we are praying as individuals, not on behalf 
of the entire council.  That’s the way I see it.  We 
each bring our own backgrounds and influence and 
experience and personal beliefs to this council and it 
does effect decisions that we make on behalf of the 
citizens.  So I do want to acknowledge Reverend 
Turner’s position because I think he’s standing by 
his principles and I support that.  I am supporting 
the memo for practical reasons because that’s the 
policy that we’ve been undertaking thus far, but I’m 
hoping that in the near future this will be resolved 
in the courts or somehow legally so that we can open 
our meetings as we so choose.  Thank you.   
 
 THE MAYOR: Thank you, Ms. Girvan.  
Any more discussion?  There is a motion on the floor 
to accept the City Manager’s recommendation.  It’s 
been seconded.  If no further discussion, please cast 
your votes.   
 
 (Whereupon, the video shows five votes in 
favor and one against.)   
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 THE MAYOR: Anything else, Ms. City 
Attorney?   
 
 MS. DOOLEY: No.   
 
 THE MAYOR: Okay.  If there’s no further 
business, if there’s no objection, we will adjourn.   
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Item # 20 
 

TO:  City Council 
FROM: Kathleen Dooley, City Attorney 
DATE: November 4, 2005 
RE:  Prayer at Council Meetings 
 
ISSUE:   
 
You have asked me to research the issue of whether 
Council members may offer a prayer to Jesus Christ 
during the official prayer with which they begin 
Council meetings.  If it is not advisable to do so, you 
have asked whether the Council has other options 
for accommodating those Council members and 
members of the community who feel that such a 
prayer would be appropriate and desirable.   
 
RECOMMENDATION:  
 
I recommend that Council continue its current 
practice of offering the official prayer to a non-
denominational “God,” without invoking the name of 
a specifically Christian (or other denominational) 
deity.   
 
The Virginia General Assembly adopted legislation 
in the 2005 session expressly authorizing local 
governing bodies to permit denominational prayer 
prior to the official call to order.  Culpeper County 
Board of Supervisors and the Town Council for 
Manassas have both put this authority into practice, 
and you may wish to consider doing the same.   
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BACKGROUND:  
 
Council has opened its meetings with a prayer for 
many years.  In 2004, a Fredericksburg citizen 
objected to the then-common practice of closing a 
prayer with the phrase, “In Jesus’ name we pray.”  
The Federal Fourth Circuit Court of Appeals had 
recently decided the case of Wynne v. Town of Great 
Falls, and there was a great deal of public interest in 
the issues.  Since that time, Council has continued to 
open its meetings with a non-denominational prayer.   
 
Meanwhile, the question of the appropriate role of 
religion in official public life has continued to engage 
both the public and the federal courts.  In particular, 
the Fourth Circuit upheld the Chesterfield County, 
Virginia practice of permitting non-denominational 
prayers in the Judeo-Christian tradition.  (The 
United States Supreme Court declined to hear the 
appeal of this decision.)  The County’s policy 
excluded a Wiccan from offering the official prayer.  
Next, the United States Supreme Court issued two 
opinions, one upholding and the other prohibiting 
the display of the Ten Commandments in public 
spaces.  Finally, Cobb County, Georgia, is now in 
federal court over the issue of a Christian prayer 
during the meeting of its governing body.   
 
The response of the Virginia General Assembly was 
to enact House Bill 2615 of the 2005 session, which 
is codified at Code of Virginia, 1950, as amended, 
section 15.2-1416.1.  This new law states:   
 

“During the time prior to 
the governing body’s 
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actual call to order or 
convening of business, any 
expressions by members of 
the governing body or 
members of the public 
shall be held consistent 
with the individual’s First 
Amendment right of 
freedom of speech.”   
 

Our neighbors Culpeper County and the Town of 
Culpeper have both pursued practices under the new 
legislation.  Neither jurisdiction has adopted an 
official policy with respect to the new practice.  In 
both jurisdictions, a local minister prays for the 
governing body prior to the call to order of the 
meeting.  The minister may offer a denominational 
or non-denominational prayer.  Both jurisdictions 
have removed the official prayer from their meeting 
agendas.   
 
CONCLUSION:  
 
Based on the above, and based upon the 
conversations that I have had either formally or 
informally with members of Council, I would 
recommend the following:   
 
1. Council is free to permit the use of the Council 

chambers immediately (say five or ten 
minutes) prior to the call to order of the 
meeting for private prayer, just as any 
number of private conversations currently 
take place in the Chambers prior to the 
commencement of the meeting.  The private 
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prayer could be offered by a member of 
Council or a member of the clergy.  The 
private prayer could be offered in an expressly 
denominational (Christian) tradition.  The 
prayer could be carried out amongst a small 
(or large) group of people who may gather 
together prior to the start of the meeting.   

 
 I would recommend that Council members 

who wish to participate in the prayer join the 
group in the public meeting area of the 
Chambers.  The person offering the prayer 
should do so without benefit of the podium or 
microphone.  Council members and members 
of the public would be free to gather, as they 
wish, with the prayer-giver, and to stand or sit 
again as they wish, during the prayer.   

 
2. Council may continue to offer a non-

denominational prayer, seeking God’s blessing 
on the governing body and His assistance in 
conducting the work of the City, as part of its 
official meeting.  At this time, there is no clear 
legal authority to permit a denominational 
prayer – one invoking Jesus Christ, for 
example – as part of the official meeting.   

 
This issue will continue to be litigated through the 
federal court system.  We will all watch with interest 
the continued development of additional First 
Amendment doctrine through the course of litigation 
and public debate.   
 
Please contact me if you have additional questions.   
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