IN THE SUPREME COURT OF ARIZONA

MICHAEL SALMAN in Custody at Case No.

the Maricopa County Jail, Prisoner No. P884174

PETITIONER, MEMORANDUM OF POINTS
AND AUTHORITIESIN

V. SUPPORT OF APPLICATION

FOR WRIT OF HABEAS CORPUS
JOSEPH M. ARPAI O, Sheriff of
Maricopa County, in hisofficial (REQUEST FOR HEARING)

capacity,

RESPONDENT.

MEMORANDUM OF POINTSAND AUTHORITIESIN SUPPORT OF
APPLICATION FOR WRIT OF HABEAS CORPUS FOR
MICHAEL SALMAN
INTRODUCTION

Petitioner seeks a writ of habeas corpus becaess hurrently serving a
sentence of imprisonment as a result of exercikisgight to religious freedom
under the First and Fourteenth Amendments to thieetistates Constitution, the
Religious Land Use and Institutionalized Persons, Aad A.R.S. § 41-193 by
holding Bible studies and engaging in religious sigp on his private property
with family and friends. Despite the fact thatiff@er’'s case directly implicates
some of the most basic rights enshrined in theddritates Constitution, the lower

state courts have heretofore refused to take cago& of these defenses. The



federal courts, on the other hand, have abstainmad fonsidering Petitioner’'s

plight on the basis of the doctrines set forth iouiger v. Harris, 401 U.S. 37

(1971), Heck v. Humphrey, 512 U.S. 477 (1994), Bodker-Feldman.

A writ of habeas corpus from this Court is Petigds last hope for judicial
intervention with the sentence of imprisonment fieseérving solely because he
refused to stop worshiping God with friends andifgn his own property.

FACTUAL SUMMARY

Michael and Suzanne Salman are Christians who Ibase holding private
Bible studies (not open to the general public) aligious worship at their
residence in Phoenix since 2005. In 2007, theghimrs began to complain to the
City about the Bible studies.

In February, 2007, the City sent Salman a lettelicating that “Bible
studies are not allowed to be conducted in youideese or the barn on your
property as these structures do not comply withctivestruction code for this use.”
The Salmans continued to hold the Bible studied, tae neighbors continued to
complain. The City sent Salman a second lette20@8, warning him that “all
religious meeting must cease” or he would be imation of construction codes.

In May, 2007, the Salmans submitted plans to thiy @ construct a
separate building on their property to be usedibte studies and worship. They

worked hard to comply with the requirements sethfdsy City officials, but



withdrew their application after the City moved far change in the parking
requirements for “places of worship.” The Salmapglied for a building permit
to erect a new structure in November, 2008. Thenpeavas issued in 2009 after
reassurance from the Salmans that the structureltiMaot be used for a public
place of worship,” and the structure was builtEach week, approximately 40-50
of the Salmans’ family and friends gathered forl&ibtudies or worship, but the
site was not advertised as a public place of wprshi

In June, 2009, City inspectors served the Salmatmsarsearch warrant and
searched the property. As a result of the inspectihe City Inspector issued a
notice of violation. The Salmans met with Cityioifils to seek an explanation as
to why the meetings were not allowed under the Cotleeir efforts to reach an
understanding were unsuccessful.

PROCEDURAL HISTORY

In the City of Phoenix Municipal Court, Salman (agtpro se) raised his
battery of constitutional and statutory defenset opre-trial hearings and during
the trial. However, Judge Sallie Gaines refusedcdasider or rule on these
arguments. Rather, she stated that they woule@keetlent issues for appeal”:

COURT - “...And — but you have excellent issues fopeal, for the
Constitutionality of the actual City Code, but weefrot dealing with
that right now.”



(Pre-trial Transcript, p. 12, lines 5-7). Similgrht trial, when Salman began to
guestion the constitutionality of the City’'s Codle court precluded this line of
defense:

COURT - So we’re going to deal with what's beensprged so far. And
you have plenty of time to present your defensat 9 far, let’s just go on
what this witness knows and is relevant to thigcas

MR. SALMAN — Well, there’s, your Honor, if — if, yo know, the Court
would please excuse me in this matter, the Statgatsg, Your Honor, that
this is an A3 Occupancy because it is a religioses. uThey're basing the
occupant load on use and square footage. So, estiga to them is — and
where I'm —where this is all going is, if this cha used as a home theater
without being —without having to have an A1 Occupanvhy could this not
be used as a religious use without having an A-&u@ancy.

COURT - Okay. Than that would be something you wdake up with the
individuals who wrote this particular code. Alght? So, in other words —
or you can argue that. That would be your argumeBt this is not the
time to argue with this witness what the codeG&ay?

MR. SALMAN- | understand. But he’s an expert to ttaele, your Honor.
He is here because he believes---

COURT - Okay. But that would be my ruling.

(Trial Transcript, p. 389, lines 2-25).

Consequently, in August, 2010, Salman was convidtedhe City of
Phoenix Municipal Court of violating 67 building @®s and zoning ordinances.
He was sentenced to 60 days in jail, 3 years dbaitron, and $12,000 in fines; he
was prohibited from having more than 12 people is fesidence at a time.
Salman again tried to raise his religious freedaghts in a Motion to Vacate the

Judgment. The court responded:



COURT - Thank you. Mr. Salman, well you're entirelgrrect, that
this Court cannot change the law. | am duty bobpdhe law in
Arizona and the City of Phoenix, and because df, thave to deny
the motion to vacate judgment, but you certainlywehasome
interesting issues on appeal.

(Post-trial Transcript, p. 70, lines 1-5).

On appeal, the Maricopa County Superior Court upliee convictions.
Salman (still acting pro se) made every effort tgua that the Code and its
discriminatory enforcement against him violated bosstitutional and statutory
rights, but the court appeared to afford them snoatite.

On April 4, 2011, the Salmans filed a complainthe U.S. District Court
for the District of Arizona pursuant to 42 U.S.C1883, alleging that the City’s
laws were unconstitutional and that their enforcetmeiolated the Salmans’
constitutional rights and statutory rights. Thésodiled a Motion for a Temporary
Restraining Order enjoining the City from implemagtand enforcing the Codes
and Ordinances against them to prohibit privatesiwigr, Bible studies, and signs
with religious messages on their property, and frpmasecuting, sentencing,
arresting, or incarcerating them. At the timeho$ tMotion, Salman’s appeal of his
conviction was pending before the Arizona CourtAppeals. The U.S. District
Court denied the Motion for a Temporary Restrainidgler and dismissed the

Salmans’ claims under the doctrines of Youngerarrid, 401 U.S. 37 (1971) and




Heck v. Humphrey, 512 U.S. 477 (1994). Salman ity G6f Phoenix, 2011 WL

5024263 (D. Ariz. 2011).

The Arizona Court of Appeals refused to considdm@a’s appeal on the
basis that it lacked jurisdiction to do so undeRA. § 22-375 and that it was
untimely filed.

Petitioner again sought relief in federal courtquant to 28 U.S.C. § 1983.
The district court found Petitioner's claims to barred by collateral estoppel

(based on the district court’'s previous decisidi@ck, and the Rooker-Feldman

doctrine. _Salman v. City of Phoenix, 2012 WL 22861(D. Ariz. 2012).

Petitioner’s appeal of this ruling is currently perg before the United States
Court of Appeals for the Ninth Circuit.
LEGAL ARGUMENTS

. Procedural Due Process

The state courts below have repeatedly refusedrisider Petitioner's most
meritorious defenses to the charges against hinghwére based on his right to
free exercise of religion under the First Amendm@imie Religious Land Use and
Institutionalized Persons Act, 42 U.S.C.A. 8200Gua] the Arizona Free Exercise
of Religion Act; his right to equal protection umdée Fourteenth Amendment;
and his right to be free from prosecution undersldat are impermissibly vague

or overbroad under the Fourteenth Amendment. i@&tit's incarceration without



having had the opportunity to have these defeneasidered and adjudged is a
violation of Petitioner’s right to due process undee Fourteenth Amendment.

See, e.g., Bradley v. Duncan, 315 F.3d 1041GB. 2002) (trial court’s refusal to

submit elements of defendant’s defense to juryates due process).

1. Free Exercise of Religion

Petitioner is incarcerated as a result of his emggip worship with friends and
family on his private property. It is indisputaliteat the City’s enforcement of its
code and ordinances against him in this mannertitotes a substantial burden on
his religious exercise under the First Amendmem, Religious Land Use and
Institutionalized Persons Act, 42 U.S.C.A. §2000mag the Arizona Freedom of
Religious Exercise Act. The City has come nowhesarmmaking the required
showing to demonstrate that its actions towardtiBe&r constitute the least
restrictive means of furthering a compelling goveemt interest. Nor would it be
possible for the City to do so.

The case of Murphy v. Zoning Commission of the moosf New Milford,

148 F.Supp.2d 173 (D. Conn. 2001) is directly ompoThere the federal court
held that the local government’s interpretationitef ordinances to prohibit the
plaintiff from having regular religious gatherings his home with more than 25
people was “precisely the type of ‘substantial lem'dCongress intended to trigger

the RLUIPA’s protections; indeed, it is the concesmch impelled adoption of the



First Amendment.” _Id. at 189. The court went orfibd that while the City had
articulated a compelling government interest inufaging traffic and safety, its
cease and desist order was not the least restricteans of doing so. Id. at 190.
Petitioner submits that the violations of hisg&lus freedom rights are even
more egregious in this case, as the City has ntadear that its actions against
him are not based purely on objective consideratsuth as the number of persons
on his property at a given time, but rather areebasn thecharacter of the
gatherings as “religious.” If other persons witkine City were to hold gatherings
of the same number of persons for a Cub Scout nggeliupperware party, or
game night, they would not be held to the exacstandards being applied to
Petitioner. Thus, the City’s actions toward Petn#ér are distinctly a form of

religious oppression.

[11. Equal Protection

Again, Petitioner has been convicted of violatinge tCity's code and
ordinances based solely on the fact that the gatieerhe has hosted on his
property were for the purpose of engaging in religi worship. His conviction
and sentence on this basis is therefore a denifdetifioner’s rights under the

Equal Protection Clause of the Fourteenth Amendment

V. Vagueness and Over breadth




The City’s interpretation and enforcement of itsdle€@nd ordinances to prohibit
Petitioner and others from inviting friends and fignio their personal residences
for religious worship is unconstitutionally vaguadaoverly broad under the
Fourteenth Amendment.

“It is a basic principle of due process that aaatment is void for vagueness

if its prohibitions are not clearly defined.” Grad v. City of Rockford, 408 U.S.

104, 108 (1972). A vague law that touches upost Amendment activity offends
three distinct constitutional values. First, bylif@g to provide citizens fair
warning of what conduct is proscribed, a vague madce threatens to trap the
innocent. _Id. Second, vague laws delegate anrimpsible degree of discretion
to those charged with enforcing them, thus posindaager of arbitrary and
discriminatory enforcement, Id. at 108-109. Amukly, vague laws that touch
upon the exercise of constitutional rights creataiaacceptable chilling effect on
citizens’ fundamental freedoms._Id. at 109.

Petitioner has been convicted and sentenced Wrfu®enix laws that do not
provide a person of average intelligence with ¥aarning about the point at which
a religious person or family will be classifiedashurch or religious assembly for
purposes of the City’'s zoning ordinance and bugdicode. The City’'s
interpretation demands that Petitioner conformhmsie to the same requirements

imposed upon a commercial entity or a building operihe general public. A



person of ordinary intelligence would likely assuthat so long as he or she does
not advertise his residential property as genemafign to the public, he or she
would be treated on equal terms with other propevimers who invite groups of
friends and family onto their properties from tirt® time for various secular
purposes. This is not the case in Phoenix. Y#ting in the City’s laws apprises
citizens of the circumstances under which privasdential property is converted
to a “church.” Courts have held that City ordinescviolate the Fourteenth
Amendment where their interpretation and/or enforeet is based on factors or

definitions not ascertainable from the laws theressl See Deegan v. City of

Ithaca, 444 F.3d 135 (2d Cir. 2006) (holding Cityoise ordinance
unconstitutionally vague where it was enforced tase a single factor not
mentioned in the statute).

Even if the conduct allegedly prohibited by thayGiode and ordinance
were described with sufficient specificity to sw&ia vagueness challenge, the
prohibitions are nevertheless unconstitutionallyerbvoad if they encompass

protected conduct. Grayned v. City of Rockford840S. 104, 114 (1972). See

also Karlan v. City of Cincinnati, 416 U.S. 9245926 (1974). The showing that

a law punishes a substantial amount of protectest Amendment activity along
with conduct that may legitimately be prohibitedffeg@s to invalidate all

enforcement of that law until and unless a limitiegnstruction or partial
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invalidation so narrows it as to remove the threatconstitutionally protected

expression. _Virginia v. Hicks, 539 U.S. 113, 179(3) (citing _Broadrick v.

Oklahoma, 413 U.S. 601, 613-15 (1973)).

Thus, even if the City could legitimately imposgon Petitioner the zoning
ordinance and building code requirements applicableactual churches based
upon the number of participants, amount of trafbc,some other factor(s), its
interpretation of these laws contains no limitingnpiples that preclude it from
applying such onerous requirements to small, irntengatherings which the City
has no legitimate interest in prohibiting. Forsthieason, the City’s laws, as
interpreted and applied, are overbroad.

CONCLUSION

Petitioner’s conviction and incarceration on tlasib of his private religious
exercise represents a grave injustice of the masous nature. For all of the
reasons presented herein, Petitioner requestghisaCourt grant him a Writ of

Habeas Corpus and vindicate his most basic cbalrties.

RESPECTFULLY SUBMITTED this day of Julpi12.

By
John (“Jack”) Douglas Wilenchik, Esq.,

on behalf of the Rutherford Institute,

and of the law firm of Wilenchik & Bartness, P.C.
The Wilenchik & Bartness Building

2810 N. Third St., Phoenix, AZ 85004

Attorney for Petitioner Michael Salman

11



| hereby certify that a copy of the foregoing doemtwas mailed this day of
July, 2012, to:

Tom Horne

Attorney General of Arizona
275 West Washington
Phoenix, Arizona, 85007

Signature
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