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BRIEFS
Celebrating the Christmas Holiday in Public Schools

While it would be inappropriate for The Rutherford Institute to provide you with
legal advice under these circumstances, the Institute is pleased to provide you with the
following information regarding your area of concern.

Christmas is celebrated by millions of Americans as one of the most sacred and
joyful holidays of the year. Unfortunately, Chrissmas has also become a time of
controversy in public schools as teachers, school administrators, parents and students
struggle to determine their legal rights and responsibilities concerning the celebration of
the holiday in the schools. The most common disputes surrounding the celebration of
Christmas in public schools can generally be grouped into three areas. Christmas in the
curriculum, students' rights, and teachers’ rights.

Christmasin the Public School Curriculum:
The First Amendment of the United States Constitution states:

“Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press, or the right of the people peaceably to assemble, and to
petition the Government for a redress of grievances.”*

Thus, the First Amendment explicitly prohibits Congress making any law establishing
religion or prohibiting the free exercise of religion. These prohibitions have been
extended to action taken by state governments and state ingtitutions such as public
schools.? In order to avoid violating the Establishment Clause, a public school activity:
(1) must have a secular purpose; and (2) must have a principal or primary effect that
neither advances nor inhibits religion.®

Observing Christmas in the School :

The Congtitution does not prohibit government institutions, including public
schools, from recognizing and celebrating the Christmas holiday.? Courts have
recognized that Christmas has an important cultural significance, in addition to its
obvious religious meaning.® Although many celebrate Christmas as the birthday of Jesus
Christ, Christmas has aso taken on more secular meanings to many people.® Therefore,
public schools have a legitimate secular purpose in observing the Christmas holiday.
Thus, the Establishment Clause does not forbid public schools from observing the
holiday by closing schools, holding class Christmas parties or recognizing the holiday on
school calendars.” As one federal court has stated, “Christmas and Chanukah are
celebrated as cultural and national holidays as well as religious ones, and there is simply



no constitutional doctrine which would forbid school children from sharing in that
celebration, provided that these celebrations do not constitute an unconstitutional
endorsement of religion and are consistent with a school’ s secular educational mission.”®

Teaching About Christmas:

Moreover, public schools also do not violate the Establishment Clause by
teaching students about the religious origins of the Christmas holiday, or by teaching
students that it is currently celebrated by Christians around the world as the birthday of
Jesus. The Supreme Court has repeatedly stated that although public schools may not
encourage students to practice any religion, they may teach students about religion if they
do so objectively.® In Abington School Dist. v. Schempp, the Supreme Court said:

“[1]t might well be said that one's education is not complete without a
study of comparative religion or the history of religion and its relationship
to the advancement of civilization It certainly may be said that the Bible
is worthy of study for its literary and historic qualities. Nothing we have
said here indicates that the study of the Bible or of religion, when
presented objectively as part of a secular program of education may ot be
effected consistently with the First Amendment.”*°

Thus, the Establishment Clause would not forbid public schools from assigning the
Biblical story of the birth of Jesus or stories about the religious significance of Christmas
and its celebration by people around the world for the purpose of teaching students about
the historical background of the holiday and its cultural importance.*!

Displaying Symbols of Christmas:

Similarly, courts have held that schools may have a valid secular educational
purpose in displaying symbols of Christmas, such as Christmas trees or creches, as an
example of the cultural and religious heritage of the holiday.? In Clever v. Cherry Hill
Township Bd. of Ed., a federa district court held that a school’s seasonal display of a
creche and a Christmas tree along with symbols of Chanukah and Kwanzaa on a school
bulletin board and classroom calendars did not violate the Establishment clause.™®
Moreover, in Florey v. Soux Falls Sch. Dist., a federal appeals court held that a school
district policy permitting the use of religious symbols of Christmas as “a teaching aid or
resource’ did not violate the Establishment Clause. The court noted that the policy
provided that “such symbols are displayed as an example of the cultural and eligious
heritage of the holiday and are temporary in nature.”**

Christmas Dramatic and Musical Presentations:

Courts have also held that public schools do not violate the Establishment Clause
by hosting dramatic and musical productions, including Christmas music with religious
themes, if the music is chosen for a secular purpose such as its musical quality or cultural
vaue.™ In fact, no court has ever held that Christmas music or drama programs at public



schools violate the Establishment Clause. In Florey, a federal appeals court held that a
public school district did not violate the Establishment Clause by teaching students
Christmas carols, including some with religious themes, and including those carols in a
school Christmas program. *® In Bauchman v. West High School, another federal appeals
court held that a public school chorus teacher’s selection of music with explicitly
Christian themes did not violate the Establishment Clause.!” Thus, in Christmas choral
presentations, the Establishment Clause does not prevent public schools from teaching
students Christmas carols with religious themes (i.e. “Silent Night”) or even Handel’s
Messiah if those songs are included for their musicality or cultural importance and not
merely for the purpose of advocating the religious message of those songs. However, at
least one federal appeals court has suggested that public schools would be required to
permit students who have a religious objection to singing a particular song to opt-out of
singing that song. *

Teachers Free Speech Rights:

Individual public school teachers also may encounter questions about their First
Amendment rights in the context of the Christmas season. The Constitution protects all
persons, no matter what their caling, including public school teachers. Thus, “[any
inhibition of freedom of thought, and of action upon thought in the case of teachers
brings the safeguards of [the First Amendment] vividly into operation.”*® However,
because teachers are not only private citizens, but dso agents of the state, courts have
held that “the rights of teachers in public schools are not automatically coextensive with
the rights of adults in other settings.”?° Nevertheless, teachers’ rights of free speech and
expression may only be abridged in very narrow circumstances.

Teachers Speech and Expression Outside the School :

Teachers do not forfeit their rights as private citizens when they accept public
school employment. When they are off school grounds and not on their “contract time”
(which includes both classroom instruction time and other times when teachers are
required to be present) with the school, teachers are private citizens and may fully
practice their rights as such.?! In Pickering v. Bd. of Ed., the Supreme Court held that “a
teacher’ s exercise of hisright to speak on issues of public importance may not furnish the
basis for his dismissal from public employment.”??> The Court reasoned that where the
teacher’s outside speech (1) concerned a matter of public concern, and (2) did not
interfere with his ability to perform classroom duties, or (3) the regular operation of the
school, the teacher’s free speech rights were no different than those of any other member
of the general public.?® Moreover, courts have broadly interpreted the “public concern”
prong of the test to include a teacher’s speech on virtually any topic other than interna
bureaucratic disputes.?* Therefore, for example, teachers, acting in their capacity as
private citizens, may include students families on their Christmas @ard lists and may
participate in church Christmas performances despite the fact that students and parents
may see the performances.

Teachers Speech and Expression at School:



Aside from questions that arise in the context of teachers' discharge of their duties
to teach the proscribed curriculum (discussed above), disputes about teachers personal
speech at school also may arise in the context of the Christmas holiday. While teachers,
like students, do not “shed their congtitutional rights to speech or expression at the
schoolhouse gate,”® teachers' rights to freely express their religious beliefs at school,
including those pertaining to Christmas, are often much more limited than those of their
students.?® Unlike their students, teachers, at least when acting in their capacity as
classroom instructors, are state actors charged with the responsibility not to promote
religion.?” Thus, some courts have held that teachers may not wear clothing with
explicitly religious messages. For instance, in Downing v. West Haven Bd. of Ed., a
federal district court held that school officials did not violate a teacher’s free speech
rights by forbidding her from wearing a t-shirt bearing the words, “Jesus 2000 — J2K "8
Thus, teachers would not likely be constitutionally entitled to wear Christmas-related
clothing that promotes their religious beliefs (i.e. sweatshirts with the phrase “ Jesus is the
Reason for the Season.”).

However, just as public schools do not violate the Establishment Clause by using
the word, “Christmas’ on school calendars or bulletin boards,?° individual teachers need
not avoid the word “Christmas’ or ssimilar common seasonal expressions (i.e. “Joy to the
World”) on their apparel. Furthermore, just as the public schools themselves may
constitutionally recognize the Christmas holiday, individual teachers do not violate the
Establishment Clause when they merely wish their students a“Merry Christmas.”=°

Students' Free Speech Rights:

Finally, unlike teachers and school officials, students are not state actors under the
Establishment Clause. Thus, the First Amendment more fully protects students speech
on religious topics than that of teachers or school administrators. As the Supreme Court
has recognized, “[t]here is a crucia difference between government speech endorsing
religion, which the Establishment Clause forbids, and private speech endorsing religion,
which the Free Speech and Free Exercise clauses protect.”3* In fact, students’ religious
speech is as fully protected by the Constitution as students' speech on any other topic or
from any other viewpoint.? The mere fact that a student engages in religious speech or
expression at school does not implicate the Establishment Clause. Thus, public schools
cannot excuse their censorship of students expression concerning Christmas and its
significance to them out of a fear that other students will interpret the expression as
school endorsement of religion. As the Court wrote in Bd. of Ed. v. Mergens, “the
proposition that schools do not endorse everything they fail to censor is not
complicated.”3?

In Tinker v. Des Moines Ind. Sch. Dist., the Supreme Court held that students do
not “shed their constitutiona rights to free speech or expression at the schoolhouse
gate.”** Nevertheless, students free speech rights at school are not coextensive with the
rights of adults in other settings.®® Thus, public schools may censor student speech or
expression which (1) materially and substantialy interferes with the requirements of
appropriate discipline in the operation of the school, or (2) invades the rights of others.*®



Thus, school officials may not censor student speech or expression merely out of a desire
to avoid any possible discomfort accompanying a particular viewpoint.3” A mere
undifferentiated fear that a student’s expression might offend other students or cause a
disturbance will not justify school officials in censoring student speech and expression. 3

Therefore, absent evidence that such speech would cause a substantial disruption,
the free speech clause protects a student’s right to speak or wear clothing or distribute
literature bearing religious messages about the Christmas holiday (i.e. “Jesus is the
Reason for the Season.”). School officials may not prevent students from expressing such
messages merely because they fear that other students will be offended. As one federa
court has noted, if evidence that other students objected to a student’s expression were
sufficient to permit its censorship “absent any further justification, the officials would
have a license to prohibit virtually every type of expression.”*®

Students' free speech rights, including the right of religious expression, also
extend into the classroom itself. According to the U.S. Department of Education
Guidelines on Religion and Public Schools, first distributed to public schools in 1995 at
the direction of President Clinton, “Students may express their beliefs about religion in
the form of homework, artwork, and other written and oral assignments free of
discrimination based on the religious content of their submissions.”*° Thus, students
should be free to express in their schoolwork and artwork, the persona religious
significance to them of the Christmas holiday as well as their persona religious beliefs
about the significance of the birth of Jesus Christ.**

Conclusion:

Despite common misconceptions to the contrary, public schools may recognize
and observe the Christmas holiday and teach students about Christmas so long as they do
so prudently and in a manner which does not endorse or promote Christianity. Public
school teachers are also entitled to express their religious beliefs about Christmas when
they are acting as private citizens and not in their role as public school teachers. Even
when they are acting in their role & public school teachers, the Constitution does not
require that they ignore the Christmas holiday, but merely that they not express
themselves in a manner that promotes or endorses their religious beliefs about the
holiday. Furthermore, public school students are entitled to freely express their religious
beliefs about Christmas and its meaning to them in their personal speech and clothing or
in their schoolwork without discrimination based on the religious content of their

message.

The Rutherford Institute hopes that this information has been helpful to you in
your fight for religious freedom. If you desire additional information on this or other
issues, or if you need personal legal assistance please fed free to contact us at (804) 978-
3888 or viaemail a: tristaff @rutherford.org. Y ou may also visit our website and fill out our
online help request form at www.rutherford.org.
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